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of the land who hath fown or planted it, whzther he be
owner of the inheritance, or of a lefs eftate : which emble-
ments are diftin@ from the real eflate in the land, and fub-
jeét to many, though not all, the incidents attending per-
fonal chattels, They were devifable by teftament before
the ftatute of wills™ and at the death of the owner fhall
veft in his executor and not his heir, they are forfeitable
by outlawry in a perforial allion": and by the ftatute
11 Geo. L. c. 19. though not by the common law °, they
may be diftreined for rent arrere.  The reafon for admit-
ting the acquifition of this fpecial property, by tenants who
have témporary interefts, was formerly given?; and it was
extended. to tenants in fee, principally for the bencfit of
their creditors: and therefore, though the emblements ‘ar¢
affets in the hands of the executor, are ?-P:»Zn upon out-
lawry, and diflreinable for rent, they are notin other refpeéls
confidered as perfonal chattcls ; and e»:_nc-nlw they are not
the obje& of larciny, before they are fevered from the ground 1,

6. Tue doftrine of property arifing from acceffion is alfo
grounded on the right of occupancy. By the Roman law,
if any given corporeal fubfance received afterwards an accef-
fion by natural or by artificial meahs, as by the growth of
vegetables, the pregnancy of animals, the embroidering of
cloth, or the converfion of wood or metal into veflels and
utenfils, the original owner of the thing was entitled by his
right of poficion to the property of it under fuch it’s ftate
of improvement': butif the thing itfelf; by fuch uperation,
was changed into a different fpecies, as by making wine, oil,
or bread, out of another’s grapes, olives; or wheat, it be-
longed to the new operator ; who was only to make a fatif-
qu_os to the former proprictor for the materials, which he
had fo converted®. And thefe doftrines are implicitly copied
and adopted by our Bra&ton*, and have fince been confirmed

m Perk. §. 11, 9 1 Inft. 1og.

® Bro, abr. tit, emblements, 33, §Rep. ¢ Iofl. 2.1.3¢,16. 31. Ff. 6. 1. 5.
216 * Iafl 2.1 25 344

» 3 Roll. Abr, 666, thae3l 3

P pag, 1312, 146.
P ’ w%
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by many tefolutions of the courts®. It hath even been held,
that if one takes away and cloaths another’s wife or fon, and
afterwards they return home, the garments fhall ceafe to be his
property who provided them, being annexed to the perfon of
the child or woman™”,

7. BuT in the cafe of confufion of goods, where thofe of
two perfons are fo intermixed, that the feveral portions can
be no Jonger diftinguifhed, the Englifh law partly agrees
with, and partly differs from, the civil. If the intermixture
be by confent, I apprehend that in both laws the proprietors
have an intereft in common, in proportion to their refpective
fhares*. But, if one wilfully intermixes his money, corn,
or hay, with that of another man, without his approbatian
or knowlege, or cafls gold in like manner into another’s
melting pot or crucible, the civil Jaw, though it gives the
fole property of the whole to him who has not interfered in
the mixture, yet allows a fatisfallion to the other for what

"he has fo _Bano.‘:_n:n:. loftr. But our law, to guard againft

fraud, gives the entire v_dwn:w. without any account, to him
whofe original déminion is invaded, and endeavoured to be
rendered uncertain, without his own nc:nnnnn

8. THEeRE is ftill another fpecies of property, which (ifit
fubfifts by the common law) being grounded on labour and-
invention, is more properly reducible to the head of occu-
pancy than any other ; fince the right of occupancy itfelf is
fuppofed by Mr. Honvn *, and many others?®, to be founded
on the perfonal labour of the occupant, And this is the
right, which an author may be fuppofed to have in his own
original Jiterary compofitions : fo that no other perfon with-
out his leave may publith or make profit of the copies.” When
a man by the exertion of his rational powers has produced an
original work, he feems to have clearly a right to difpofe of
that identical work as he pleafes, and any attempt ta vary the

e Bro Abr, tit. prepertie. 33, Moor, 2 Poph. 38. 2 Bulllr, 315, & z—r
en. Popb. 38. P.C.g13. 2 Vern. 516,

v Mooraa14. 8 on Gorv. part 2, ¢h, g,

% Infl.2.3.27,28. 1 Vern. 217. b See psge 8.

Y Ief. 2. 35,28,
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difpofition he has made of it, appears to be an invafion of that
right. Now the identity of a literaty compofition confifts in-
tirely in the fentiment and the langnage; the fame conceptions,
¢cloathed in the fame words, mufl neceflarily be the fame com-
pofition: and whatcver method be taken of exhibiting that
compofition to the car or the cye of another, byrecital, by writ-
ing, or by pririting, in any nutnber of copies or it any period
of time, it is always the identical work of the author which
Is fo exhibited ; and no other man (it hath been thought) can
have a right to exhibit It; efpecially for profit, without the
guthot’s confent. This confent may perhaps be tacitly given
to all mankind, when an author fuffers his work to be pub-
Jifhed by ariother hand, without any claim or referve of right,
and without ftamping on it any marks of ownerfhip; it be-
Ing then a prefont to the public, like building a church or
bridge, or laying out a new highway : but, in cafe the ans
thor fells a fingle book, or totally grants the copyright, it hath
been fuppofed, in the one cafe, that the buyer hath no more
right to multiply copies of that book for fale, than he hath to
imitate for the like purpofe the ticket which is bought for ad-
miflion to an opera or a concert; and that, in the other, the
whole property, with all it’s exclufive rights, is perpetually
transferred to the grantee, On the other hand it is urged,
that though the exclufive property of the manufeript, and all
which it contains, undoubtedly belongs to the author, before
jt is printed or publifhed; yet from the inftant of publica-
tion, the exclufive right of an author or his afligns to the fole
communication of his ideas immediately vanifhes and evapo-
rates; as being a right of too fubtile and unfubitantial a na-
ture to become the fubje& of property at the common law,
and only capable of being guarded by pofitive flatutcs and
fpecial provifions of the magiftrate.

T e Roman law adjudged, that if one man wrote any thing
on the paper or parchment of another, the writing fhould be-
long to the owner of the blank matcrials < : meaning thercby
the mechanical operation of writing, for which it dire@ed the

€ Siineburtimembranifve tuis cavmen  bujxs corporis non Titins fed tx dominvs offe
e} bifleriameloratiorem Thivs feripferity  widerss, ua\-. 2,30 33, Sce pag. 404-
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fcribe to:receive a fatisfaltion ; for, in works of genius and
invention, as in painting on another man’s canvas, the fame
law ¢ gave the canvas to the painter,  As to any other pro-
perty in the works of the underftanding, the law is filent;
though the fale of literary copies, for the purpofes of recital
or multiplication, is certainly as antient as the times of Tea
rence?®, Martial, and Statius#, Neither with us in Eng-.
lIand hath there been (till very lately) any final * determina«
tion upon the right of authors at the common law.,

BuT whatever inherent copyright might have been fuppofed
to fubfift by the common law, the ftatute 8 Anh. c. 19. (a-
mended by flatute 1 § Geo. I11. ¢. §3.) hath now declared that
the author and his affigns fhall have the fole liberty of printa
ing and reprinting his works for the term of fourteen years;
and no longer ' 5 and hathalfo protefled that property by addi~
tional penalties and forfeitures : direCting farther, thatif, at
the end of that term, the author himfelf be living, the right
thall then return to him for another. term of the fame dura-
tion :—and a fimilar privilege is extended to the inventors of.
prints and engravings, for the term of eight and twenty pears;
by the ftatutes 8 Geo. 1I. c. 13. and 7 Geo. III. ¢, 38. be-
fides an adtion for damages, with double cofts, by ftatute
17 Geo. HIL. c. §7. All which parliamentary proteQions
appear to have been fuggefled by the exception in the fltatute
of monopolies, 21 Jac. L. ¢. 3. which allows a royal patent
of privilege to be granted for fourteen years to any inventor
of a new manufallure, for the fole working’ or making of
the fame; by virtue whercof it is held, that a temporary pro-
perty thercin becomes velted in the king’s patentee*,

4 gid. §. 34 cafe of Donaldfen @, Backer, befpes tha
e Prol. in Eunuch. 20. houfeof lords, 22 Febr. 3774, It washeld

§ Epigr.i.67.iv. 72, xiil. 3. xiv. 194,

8 Juv. vii. 83.

h Since thit was irft written, it was
determined in the cafe of Ailhr .
Yeuylor in B. R. Pafch, 9. Geo. 11l
7769, that an exclufive and permanent
<opyright” in authers fubfifled by the
Remmon law. But aflteswards, in the

that no copyright now fubfifts in suthory,
after the expiration of the fevers] terms
created by the fistute of quees Aane,

I By ftatute 35 Geo. 1], ¢, ¢3. forae
additional privileges in this refpe@ are
granted to the univerfities, and certais
wther learned focieties,

k 3 Vern, 62.
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