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TOWARD A THEORY OF COPYRIGHT; THE
METAMORPHOSES OF “AUTHORSHIP”

PETER Jaszi*

INTRODUCTION

This Article is about “authorship,” which is arguably the most cen-
tral, and certainly the most resonant, of the foundational concepts associ-
ated with Anglo-American copyright doctrine. But discussions of
copyright doctrine tend to assume the importance of “authorship” as a
privileged category of human enterprise, rather than to examine where
this notion arose or how it has influenced the law. In what follows, I try
to show how copyright received a constructed idea of “authorship” from
literary and artistic culture and to explore ways—sometimes peculiar and
even perverse ways—in which this “authorship construct” has been mo-
bilized in legal discourse. :

The“author”hasbemthemaincharactainadmmaphyedout on
the parallel stages of literary and legal culture. By the mid-seventeenth
century, well before the English enacted the 1709 Statute of Anne!, writ-
crsbegantoasscxtclaimstospecialstatusbyd&ignaﬁngmanselvaas
“authors.” During the eighteenth century, “authorship” became inti-
mately associated with the Romantic movement in literature and art, ex-
pressing “an extreme assertion of the seif and the value of individual
experience . . . together with the sense of the infinite and the transcenden-
tal.”2 Until very recently, the position of the “author” as a category in
literary criticism was:

central not only in theory but in practice: in the way single-figure

studiadomiuatzcﬁtidsm;intheorganinﬁono(min“mpbe

editims";inbiomphim;andaboveall,intheidadltyle.ofa
marked writing characteristically the “expression” of a person’s

® I%IP:W&L&.W&M%&DW.NWUM.WM-
ton, D. C. Anuﬂyvaﬁononhisuﬁdemddimeduap-pauthcwlmm;dthe
American Society for Eighteenth Century Studies. W«kmmﬁmwmﬂdbyam
mnmmdmﬁmhwmmmofm.wmwmwsm-
M@lemhnmdtkmojeu;mhmfalmbwk%m-
mm.lmuummmmmmmmm'smxm
never have Snmhed. lethmdl—-nadldediuzethistoSh«yl.

I. 1709, 8 Aane, ch. 21. :

2. THE OxForp COMPANION TO ENGLISH LITERATURE 842 (M. Drabble Sth ed. 1985). The
Commﬂmakonms&n“{t}henyﬁsﬁckcymwofkomﬁdsmkimnﬁmmdi&mhmis
‘Imagination"~ fd ar 843.
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“mind” or “psyche” whose essential identity scrawls across a page and
declares its imaginative “ownership” of these self-revealing and self-

. constituting lines.? :
; Law’s reception of “authorship” began well before the heyday of
Romanticism in the late eighteenth and early nineteenth centuries. But I
try to show that it is not coincidental that precisely this period saw the
articulation of many doctrinal structures that dominate copyright today.
In fact, British and American copyright presents myriad reflections of
the Romantic conception of “authorship”—even if they sometimes re-
mind one of images in fun-house mirrors. ) '

In what follows, I intend to disaggregate the concept of “author-
ship” in copyright by analyzing some of the legal texts in which it is
deployed and by examining the cultural contexts from which it was ab-
sorbed into legal discourse. This analysis will show how the “author-
ship” concept, although highly visible in contemporary copyright law,
usually appears as a focus of consensus rather than debate. “Author-
ship,” as deployed in texts and in cultural understandings, has been any-
thing but a stable, inert foundation for the structure of copyright
doctrine. Rather, the ideologically charged concept has been an active
shaping and destabilizing force in the erection of that structure.

Although this Article examines a series of episodes in the history of
copyright, it is not a historical survey, and it says little about what the
content of copyright law should be. I do not attempt to reconcile and
rationalize contradictory features of copyright doctrine in terms of for-
mal categories or underlying policies. Instead, I analyze the incoher-
encies of copyright doctrine from several external perspectives—most
notably, modern literary theory.

Broadly speaking, my attack on “authorship” aspires to “decon-
; struct”: I emphasize the unresolved multifariousness of the concept and
| “the power of language and its ability to say more than it literally pre-
} tends to say.”* Methodology aside, however, my. objectives may be less

3. Bowé, Discourse, in Carrical TERms ror LITERARY STUDY 63 (F. Lentricchia & T.
McLauglin eds. 1990).

4. U. Eco, Unlimited Semiosis and Drifc Pragmaticism vs. “Pragmatism. ” in THE LinMrrs oF
INTERPRETATION 23, 33 (1990). Describing the work of Jaques Derrida, the leading figure in
“deconstrective criticism,” Eco states that Derrida “wants to establish a practice (which is philo-
sophical mere than critical) for challenging those texts that look as though dominated by the ides of
a definite, fimel, and suthorized meaning.” Jd The “deconstructive™ technique, then, inberently
calls sil notioms of “suthorship™ into question.

Asother recent comment describes “deconstruction™ as follows: “Decoastruction is a twofold
strategy of, oa the one hand, uncovering and undoing logocentric rationality and on the other, draw-
inganmﬁoumthehnguagofthcuxl.milsﬁmmrhuaiwmandpdndngupthc
text's existence in 2 web of textuality . . . ." Rice & Waugh, Longuage and Textuality. in MoODERN
Literary THEORY: A READER 147, 148 (P. Rice & P. Waugh eds. 1989).
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than completely true to the aims of deconstruction. My emphasis on the
role of ideology in the story of “authorship” suggests general “post-struc-
turalist,” rather than specifically deconstructionist tendencies,® and my
focus on the patterns of opposition out of which meaning is generated in
copyright doctrine are characteristic of structuralism itself ¢

The Article begins with a discussion of the limitations of conven-
tional structuralist analysis to make sense of the confusion of copyright
doctrine. It moves away from the consideration of the structure of that
doctrine to confront “authorship” in a series of contextualized “close
readings.” I point out how the “authorship” concept has operated to
conceal, rather than to reveal, the actual stakes in the ongoing discus-
sions of “literary property” and how the multiple functions of “author-
ship” continue to generate incoherence in copyright doctrine. I then
discuss how “authorship” has been continually revived and redeployed,
sometimes under very unusual circumstances, in debates about the doc-
trinal features of copyright protection. Finally, I explain the unusual
power and persistence of “authorship,” demonstrating that far from be-
ing a non-controversial, generalized “source” of copyright doctrine, it in
fact is the specific locus of a basic contradiction between public access to
and private control over imaginative creations. This inquiry into “au-
thorship” aims to demonstrate the tension between two different visions
of the individual’s place in the community—one a characteristic of early
modern, pre-industrial social thought and the other associated with post-
industrial ideology.

If all of this sounds a trifie metaphysical, recall that Justice Story
said that patent and copyright cases come “nearer than any other class of
cases belonging to forensic discussions, to what may be called the meta-
physics of the lawwhcrethedistinctionsare,oratleastmaybe,very
subtle and refined, and, sometimes, almost evanescent.”” Indeed, it is
something of a mystery that legal scholars in the United States and Great
Britain have not previously sought to “read”™ the literature of copyright
in this manner. Although legal academics have applied the methodolo-
gies of “textual criticism” to many other sorts of legal materials,® they

froe
e .

5. More specifically, my:lomtodtnmnhomdommhﬁomhipsbamdcvdopmam
mmmmmmumummwmmnmhmmw
the other—have something in common with the techniques of “New Historiciem.” See S. GREEN-
BLATT, SHALESPEAREAN Nmmusﬂ!%)(duuihghisuiﬁalwchniquaa“pwiaof
culture™).

6. See D. LODGE, WORKING WITH STRUCTURALISM ix (1981).

1. Folsom v. Marsh, 9 F. Cas. 342, 344 (C.C.D. Mass. 1841) (No. 4901).

8. See G. Frug, The City a5 a Legal Concept, 93 Hagv. L. REV. 1057 (1980) (criticism of the
myinwhichﬁbcnlwdallhwryhsmnlﬁbutedmthemofmdda): M. Frug,
Re-Reading Contracis: A Feminist Analysis of a Contracts Casebook, 34 Am. U.L. REV. 1065 (1985)
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: have left the body of copyright doctrine largely unexamined—despite the
e fact that copyright constitutes, so to speak, the law of “texts.”

Legal scholars concerned with copyright occupy themselves not by
analyzing copyright theory, but instead by debating the rights and
wrongs of technical doctrinal issues presented by judicial opinions.'o

(mmgmmwmdamm.mwxmmmxxmu-
terpretive Construction in the Substantive Criminal Law, 33 Stan. L. ReV. $91 (1981) {critical analy-
ﬁdmmwmuhuwmxum.mmqm&
Commentaries, 28 BUFFALO L. Rev. 205 (1979) (2 neo-Marxist anslysis of Blackstone’s Commenia-
ries on the Laws of England), see generally Boyle, The Politics of Reason: Criticol Legal Theoey and
Local Social Thought, 133 U. Pa. L. REv. 685 (1985) (describing and explaining the theories em-
ployedbyctiﬁcdleplschohn);ﬁordm.NetzwbpmuinngalM in Tue PoLrmics or
Law: A PROGRESSIVE CRITIQUE 281 (D. Kairys ed. 1982) (suggesting ressons why radical legal
schohnhavelppﬁeddmmnﬁvewxmd‘mwﬁamu.diﬁaullqﬂmbjm) The importance
ofth&devdopmenahxsbmmmmedupbyStnhyFuh(a?mfmofEugﬁshuDuke
University):
m]mtymhvemmwmmﬁcmhﬂmwm....
NotonlyisitnowdiﬁmﬂtwtdlmnnmbetsoﬂheStanMLcanimormYaie
MJmlﬁmMubaCnﬁmllm.bmhhthMmhﬂe
sﬁiﬁwhmmmmmemmﬁudmﬁwh:ndmdwbkhwm‘
mmwamﬂmhﬂukp!mdamuﬁhwmmaw—
internal and external—is being put isto question s never before.
S. Fisu, Don't Know Muck about the Middle Ages: Posner on Law and Litersture, in DopNG WHAT
CoMES NATURALLY: CHANGE, RHETORSC, AND THE PRACTICE OF THEORY IN LITERARY AND
LEGaL STUDIES 294, 307 (1989).
9. mw"hmmmmdmmwmwmm
23 “a work conceived, perceived and received in its integrally symbolic natuve . . . Barthes, From
WakaazinMo&Mu&chl”(&Mml%(mmiud).The“mxt"
mybeﬁmry.vmeoramd(«mymmbhﬁmaﬁhuekwhlmfumhnkn.ithm
ot in the act of writing but in the act of reading, It “asks of the reader a peactical collsboration.”
Id =t 163. M&w@mpymthmmuﬂnwwhhhmeeﬁond“mhd
wthonhip.”wpyﬁdndoctﬁmahodammepumhdbhmpd“m“—or“mdhp”«
thnmybemadeofpardmhr“m"S«.a;.Stznnv.Ahmd.llOS.Ct.WSO.lTSMS(l”O)
{continued exhibition of authodznd“deriuﬁve”nmdmpiem:einﬁinwcopyﬁ;htin“und«lying"
nmd.whmmewdmpyﬁ;hthwvdhubeadﬁndbyh:nﬂhas‘“myw.
10. Smm&y&ahmdhﬂmm&mmmm
mmhnmmmmmmamumumwwm
tion and effort. Smﬁhatbymmwhummm»tbmluw
mmnmmﬁdnmpyngmsymmwmdmm;&uw-
ﬁcuh:dnctrimldevdopmudoordomfuﬂnmaem
Omindhdmdmc“mdmory"hvmw;hthmk&umthe
mmmmdﬂ@m"mmmummmdmm
sodﬂmdwunomicﬁfe.hnvewhmdymwﬁadvhu:wpyﬁﬂnkm Thus, in Felix
Cohen's remarkable essay, Tronscendeneal Nonsense and the Fumetion Approach, 35 CoLum. L.
REV.RO9.8!4-17(1935).(hedmuhﬁtyofﬂnmdﬁndhhaﬂdmuﬂmrkdoc»
trine is exposed, but parallel features of copyright are not coasidered. -
mmhamdmmmmmmm“mmheﬁcwﬁﬁnpmmﬁgm
by American legal scholars. See. eg. B. KapLan, AN UNHURRIED View oF CopyYRIGHT (1967);
L. PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE (1968). Both Kaplan and Patterson ap-
pmchthcsubjectashwycmwboscprinnryinmtiuhechrﬁaﬁonmdmﬁﬁmionofdcctﬁnc
throughtheelucidaﬁmofitsh&orblandcutunﬂconmt;theiroﬁmmmerﬁdexegessofthe
sources of doctrine are means to other ends,
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Legal scholars’ failure to theorize copyright relates to their tendency to
mythologize “authorship,” leading them to fail (or refuse) to recognize
the foundational concept for what it is—a culturally, politically, econom-
ically, and socially constructed category rather than a real or natural
one. Lawyers who are happy to admit (for example) that “negligence” is
such a construct seem blind to the fact tha “authorship” is as well. In-
evitably, those lawyers and scholars recur to the “authorship” concept,
seemingly embracing the whole complex set of values and associations
that attached to the notion of “authorship™ during its emergence in the
Romantic period—and in particular the Wordsworthian vision of the
“author-genius” with privileged access to the numinous.!!

Thmhn&mwmemubkm&nﬁﬁﬁng&rx&pnspwﬁvs.mthemwryd“wmod
rights” doctrine in Europe. See, eg., B. EDELMAN, OWNERSHIP OF THE IMAGE: ECEMENTS FOR A
Muxxsr'rnsauorhw(&l(ingdomtrmwn). AmongEddmm'ssubjemisthemmipuh-
m&m*mmﬁp”mwmummtumﬁmtmapﬁu-
ﬁonofvorksofconecnve/mmﬁvehbor. lgtdschohnhavcnmyetbmugmthisworkw

Rev. 1329 (l%ﬂ(mdyﬁngwﬁvmmﬁtuadaﬁc“wbﬁcmrh" problem). More inter-
mingstianendyGordon':muﬁdumnﬁninghwa& the limitations of & “law and

Censorship, 57 U. Cu. L. REV. 1009(1990))(uiﬁquingmonhewmaﬁcmhoddoﬁumed
by Paul Goldstein in his treatise COPYRIGHT: hmmm,&wm?mu(l”ﬂ)[baeimf-
terGordon.TmrdaJwirpmdmceq{Bm]. o

dence of Benefits. supra, at 1028-32, and Jessica Litman's The Public Downain, 39 Emory L. 965,
1007-11 (1990), include important discussicas of the somewhat inimical relationship between the
Romantic model of *“authorship™ and the realities of the creative process.

L. For a complete description of this conception of “authorship,” and an account of its origins,
sec Woodmansee. The Genius and the Cappright: Economic and Legal Conditions of the Emergence
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A recent decision written by Judge Richard Posner illustrates this
point.'? The case involved the question of the appropriate standards of
copyrightability for “derivative works.” The 1976 Copyright Act defines
this term as “a work based upon one or more preexisting works, such as
a translation, musical arrangement, dramatization . . . art reproduction
-« - or any other form in which a work may be recast, transformed, or
adapted.”'* And, as Jessica Litman recently noted, most works are, at
least partially, derivative: “The process of authorship. . . is more equivo-
cal than . . . [the Romantic vision] admits. To say that every new work is
in some sense based on the works that preceded it is such a truism that it
has long been a cliché, invoked but not examined.”'* The question of

of the ‘Author,” 17 EAGHTEENTH-CENTURY STUD. 425, 428-30 (1983-1984) (detailing the Romantic
mvicﬁou&nthe“w&orthn"mmmwhoaumdmﬂﬁuaﬁrdymﬂw
dented). Thetheoteﬁnlundapinningxofthehgﬁshkommﬁu'“mhﬁmdthepoamdthe
world of literature™ are discussed in P. PARRINDER, AUTHORS AND AUTHORITY: A StTupy OF
ENGLISH LITERARY CRITICISM AND ITS RELATION TO CULTURE 1750-1990, at 52 (1977). For aa
extended discussion, see id. at32n$3.TheimpornmetotheRommﬁcadodﬁmltyof“im;im-
ﬁm.”pouadonofwhichpnmpoeu—m:pndimdc“mthmf%wmlﬁn&ha
been discussed in S. GILL, WILLIAM WORDSWORTH: A LiFe 237-39 (1989), and R. HowMEes,
CoLeRIDGE: EARLY Visions 170 n.®, 217-18 (1990). The emergence into importance of the related
idalof“oﬁginﬂity”hmwdwiﬁmﬁmhrmfmmﬁdmﬂYonfxﬂ”mCmﬁcmm
mwammmam.mmmanmummwmm
Derivative Motion Pictures, Underlying Rights, and the Public Interess, 28 UCLA L. Rev. 715, 730
n.33 (1981). ’

12. Gracen v. Bradford Exch., 698 F.2d 300 (7th Cir. 1983). As the father of the “law and
economics™ movement, Judge Posner should know better. The “faw and economics™ movement
Mmuhplmkmwymimummme:ndm&emdﬁm
markets. Th\u,ﬂxmuitdmthmkmbeadnaedimdmhmw
promote the “efficient” allocation of resources. Followers of the movement pride themselves on
wﬁnmmwwymmmmmmdmmm,mmtm
mmwmyuwwmmms«m&m.
The Ecomomics of the Baby Shortage, 7 J. LeGat STuD. 323 (1978) (sdvocating legalization of
“black market” adoptions). _

Quiteapunfromthefactthn“hwmdeemmnia”mﬁi:dmthlmﬁcvﬁmof
“M@”JWPWMMW&W(W See infra note
20. Here, consciously or uncoasciously, he embraces it. -

13. 17 US.C. § 101 (1988). Section IN(Z)J&MWH&M&:WM‘
“Ww@n”wmmm%mmmhdm&mﬁ@mm“
4d. § 106(2). Copyright in & derivative work extends caly to the authors’ originsl contribution, and

stive works.” See generally Litman, supra note 10, at 965-69, The 1976 Act failed to resolve, or
evuwadd:m.ﬂxmmdiﬁcuhqunimopryﬁghhvharhgutﬁhimpumwof
works: Whmisadeﬁnﬁvemt(oruitmmmedinmim1nﬂhel909Act.x"newwork."
see Act of Mar. 4, 1909, ch. 320, 35 Stat. 1075, 1080-81 (1909) (current version at 17 US.C. §§ 302-
305 (1988))) entitled to a copyright in its own right?
4. Litman, supro note 10, at 966 (citations omitted). The quotation continues:
{'Uhcvcryactofauthhipinanymediumism:akinmuauhﬁmmdmombiwm
than it is to creating Aphrodite from the foam of the sea. Composers recombine sounds
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when the recombination of preexisting elements produces a work which
merits copyright protection is of major practical importance.

In Gracen v. Bradford Exchange,!s Judge Posaer comsidered the
workofanartistwhopaintedonporcclainplamimagesdmwnﬁomstill
photographs of scenes from the motion picture The Wizard of 0z.'¢ One
of the plates had the superimposed figure of Dorothy over an image of
the yellow brick road. Rejecting the artist’s claims to copyright in this
painting, Judge Posner wrote: “We do not consider a picture created by

- superimposing one copyrighted photographic image on another to be
‘original.’ »*17 :

The holding that the composite painting was insufficiently original
to deserve copyright protection represented a considerable departure
from traditional copyright doctrine!® and cannot be adequately explained
in terms of the nominal justification offered by Judge Posner.!® Nor can

theyhaveha:ﬂbefore;phywﬁghubuethdrchamonbinndpimhnfrm

ralhumn,bdnpandmhcphywﬁ;hu’chmwdimdnvﬁﬁrph&unﬁva

mmmmﬁmmuwmm&mm%mm

Wmﬁmmmmmhﬂkmdmmm

and recombining what is already “out there” in some other form. This is mot parasitiem: it

is the essence of suthorship. And, in the absence of 2 vigorous public domaim, much of it

would be illegal.

Id. at 966-67 (citations omitted).

15. 698 F.2d 300 (7th Cir. 1983).

16. The Wizard of Oz (Metro-Goldwyn-Mayer 1939).

17. Gracen, 698 F.2d at 305. Posner was careful to add that “{i}f & paimter paints from life, no
mtbgﬁngmbﬂ&nﬁ:phﬁn;hmmﬁ;hmﬂemhhumw
likeness.” Id.

18. Couvcutiondmmnofthehwofeopyﬁghnbimyin“duiuﬁnmh"beﬁnvith
Judchrank'sdcdsiouinLhemeofomdBdl&Co.v.CnnHaF’mAmlm..wl F.2d 99 (24
Cir. l95l).whichidenﬁﬁa:hcmqlﬁﬁumcibuﬁmofmmu“nnah‘mm...
‘merely trivial’ " Jd at 103. This is a low threshold indead. Albough sebeequent decisions have
raindthcthruholdsomcwhx.uLBudin&Sonv.Snydu.SBGFJddﬁﬂl&.)(miua
rﬂﬂymﬂmmmwmmdm-d&zmdihvﬁém
tion is sought), cert. denied, 429 U.S. 857 (1976), Gracen, with its statement this “u derivative work
munbembuanﬁaﬂydifmtﬁmthemﬂa&yhgworkmhecupyﬁdﬂbh.’ﬂl?ldnm.
represents a quantum leap.

ThemnmtedsﬁﬂufyfmmeminSuurdxyEvain;PmCav.l—bthm
816 F.2d 1191 (7th Cir. 1987). Saturday Evening Post imvolved porcelsin copies of Norman
WWWMJWMMWMMWM“'MM
ptovided:hedainﬁvewotkhsmmwoﬁﬁmﬁq-...”ﬂnlﬂl

19. prmuphmmcmdecﬁonhmmdnm-d»wpubﬁc
mﬁﬁmutommyﬁ@tmd&emmmmmmm
F.2d at 304-05. In fact, hwu«.therehﬁvdypemhﬁveAMMMhmm
copyrightability, see supra note 18, from which Judge Posner diverged in Grovem. is sufficient to .
avoid the evil he identifies. As long as a derivative work is “distinguishable™ from the underlying
onconwhichixishas«i.asthc;llﬁed&!lmtreqnira.ther:sbodﬁhenomkdmhmfusimor
deception. See generaily Oppenheimer, Originality in Art Reproductions: “Variations™ in Search of a
Theme. 27 CopvriGHT L. Syme. (ASCAP) 207 (1982).




...] JOB1 23-Bep-91 1848 mnm;wxmmw mnmumqm SEQ: 8

462 - DUKE LAW JOURNAL [Vol. 1991:455

the holding be easily Justified under a free market ideology of law and
€conomics. 20

The decision does make sense, however, when viewed in light of the
Romantic “authorship” construct, with its implicit recognition of a hier-
archy of artistic productions. In that hierarchy, art contains greater
value if it results from true imagination rather than mere application,
particularly if its creator draws inspiration directly from nature 2! In the

Fotobvzommmgthedmvmvewmkmusthvemme elements sot found in
thconpndwork;othawuenwouldbeidenncﬂwthemmdvut the derive-
;xdveworkun MnckeytheMmdonthnloob like the
ouse comic strip S commcidmwa:dtheddldq)adsoambm;u
mmlndmwmbmm.smmmgw " of the
mmamwmmmhumepyﬁmmanm
prevent free riding by third parties

ityofthcduivuﬁvewa'kcomim i htheﬂddhyﬁthwbﬁim&won
created by the original ™ /d st 356.57. Thhseemslikeninvinﬁnnmmbusxhenhe—-
that is, the quality—of the new * ‘”inmuu‘nglheMd-dammk.

By sensible impressions not enthralled, .
But quickened, rouzed. and made thereby more fit
To hold communion with the invisible world.*
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Romanticscnse,itis&sicrto recoghizcandrcwardasan “author” one
who paints on canvas with inspiration from nature than one who paints
on china with inspiration from old movie stills.2 '

the following section outlines the structure of copyright doctrine that the
foundational concept of “authorship” supports.

I. THE STRUCTURAL DILEMMA OF Copmdrrr DocrrINE
A.  The Public/Private Contradiction

between public benefit and private reward inscribed in the full title of the
first British copyright law, the Statute of Anne of 1709: An Acr Jor the
Encouragement of Learning by vesting the Copies of printed Books in the

5. GnL, Wesam WorosworTi: A Lir 239 (1989) (quoting Wordsworth, sugra, st 1103-03).
22 mmdmmmmmwmmmmuw

mwh@ﬁmhmﬂ@&:mwmdhmkm-
uﬂyakintothto(thehm“wrbor.” See. eg., Chpql.ynch&ﬁdahu;,&h’cu&&:w
Binary Bards Determining the Proper Scope of Copyrighs FProtection for Computer Programs, 34
UCLA L. Rev. 1493, 1510-45 (1987).

24. This formulation may 01 accurately capture the true essence of the fandamental conflict of
interests that underties copyright.
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authors’ or Purchasors of such Copies during the Times therein
mentioned. 25

j This tension of goals is useful in analyzing copyright doctrine using
! the tools of structuralist analysis.26 At present, the surface patterning of
' American copyright law is in apparent disarray. Judges and writers can-
not agree on the most basic propositions.2’ Yet despite this disarray—or
perhaps because of it—it is possible to offer a reasonable account of the
structure of copyright doctrine as a function of the impossibility of serv-
ing one of the described objectives without disserving the other. Many
particular doctrinal constructs thus are simply attempts to mediate the
basic contradiction between public benefit and private reward. Their in-
stability is guaranteed because the two goals are irreconcilable.

B. Mediation in Copyright Doctrine

An example of such a construct is the notion that copyright is an
incentive to creativity. The United States Supreme Court has adopted
this construct as a mediating principle: “Creative work is to be en-
couraged and rewarded, but private motivation must ultimately serve the
cause of promoting [its] broad public availability . . . .»2# Unfortunately,
legislative and judicial attempts to apply this rhetorically-satisfying
formula to actual cases immediately confront questions that defy empiri-
cal analysis: How much of a reward is appropriate in exchange for a
given amount of public availability? How long should a copyright en-
dure?” And how intense shouid copyright protection be if it is to pro-

25. 1709, 8 Anne, ch. 21.

28. Twentieth Century Music Corp. v. Aiken, 422 US. 151, 156 (1975).

2. Uw&nuhwmﬁdaaucwmdwwgmmmmmayoﬂhe
S(khwanllow'm;thcbolder’sdeah.Seel?U.S.C.ﬁM&)(BSSl In sections 23 and 24 of the
lmm%mmvﬂednwwymmwhﬂmﬁbeuwmdfmmmzs
years by renewal.

CONVENTION FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS: 1886-1986, at 356-03
(1987 Theimneofdnrnionison:thalmdsmbemolvedonanadhoc basiz. taking into account
the competing public and private interests. It is unlikely to be scientifically resolved or even the
subject of reasoned discussion. fd. at 320-21.
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vide adequate incentive without producing unnecessary restrictions on
access? Ultimately, the incentive analysis of copyright succeeds only in
reproducing the underlying tension of objectives in new forms.

As Claude Lévi-Strauss pointed out, one method of mediating be-
tween conflicting principles is to replace a pair of starkly contrasting
terms with another pair representing what (superficially) appears to be a
more reconcilable opposition. 30 Following this pattern, courts tend to
downplay the fundamental contradiction in the goals of the copyright
system by emphasizing the so-called idea/expression dichotomy. Where
copyright in a work protects only the latter, leaving the former free for
all to use, the tension between the collective interest and that of the indi-
vidual appears somewhat less acute.3! The problem, of course, is that the
idea/expression line has proved difficult or impossible to draw in prac-
tice.32 The instability of this distinction is the source of many particular
features of contemporary American doctrine that relate to copyright-
ability and the infringement of copyright.*> But the distinction itself is
no more than a reflection of an underlying tension of purpose.

30. Lévi-Strauss, The Structural Study of Myth, hlSTlUCFUlALANTBlOPOLocy224(C.
Jacobson & B. Shoepf trans. 1963).

31 Thedhdncdm,manhodiedhncﬁml%(n)dthel?ﬁwmmpmmi-
mhMm@tWhh!&m&mmﬁm.wm
roots streich back to the beginnings of copyright. It figured prominently in the Supreme Court's
decision in Baker v. Selden, 101 US. 99, 103-05 (1879), and in the same year the treatise writer
&m&mmmmmmmdym

Umwmy...kmmicmdwtheomfmmoflmgmgzinvbichthm;hnm

wmammwmmswpmw This

property. Theproputyisnmintheﬁmﬁethonghﬁ.idas.&c.,bminwhtkpmdwad

by their s P > !

E. DrONE, A TREATISE ON THE LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS IN GREAT
BRITADN AND THE UNITED STATES 98 (1879).

32. See Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) (L. Hand, 3y
(“Nobodyhucverbeenlbletoﬁxthnboundxry,mdnobodyemm").

33. The question of where and how to draw the line between “ides” and “expression” is at the
mwdmd&::m«&mwdmyﬁ@tpm&rmww
muchoﬁlmvdvingamundthcdcdﬁoninwhdaamhav.lnhwwhbau«y. Inc.,
797 F.2d 1222 (3d Cir. 1986), cert. denied, 479 U.S. 1031 (1987). Whelan held thas protection may
extend 10 a program’s “'structure, sequence, and organization.” Jd, at 1248. For an argument that
lhea.semtmofariniudeﬁnﬁionof“uptwiou."mwine. Comment on Bonito Boats Follow-
Up: The Supreme Court’s Likely Rejection of Nonliteral Software Copyright Prosection, 6 CoMPUTER
Law. 29. 30 (1989); Nimmer, Bernacchi & Frischling., 4 Structured Approach to Anafvzing the Sub-
stanual Similarity of Computer Software in Copyright Infringement Cases. 20 Amiz. ST. L. 625,
638-39 (1988). and defended as having drawn an appropriate line, see Clapes, Lyach. and Steinberg,
supra note 23. at 1540.
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This structuralist account of copyright doctrine helps only to a
point. It allows us to pigeon-hole many of the acknowledged, overt con-
troversies in terms of modes of dichotomous thinking traceable to the
basic contradiction underlying the law of copyright. But it does not go
far enough, and fails to advance our understanding of those features of
copyright doctrine—such as the somewhat shopworn principle of “aes-
thetic non-discrimination,”* the kaleidoscopic law of “works made for
hire,”3* or the curious lore of renewal*¢—that are not obviously con-
cerned with delimiting the public and private spheres. Moreover, there
are important features of the law of copyrightability which cannot be
wholly accounted for in terms of the generative instability of the idea/
expression dichotomy, aithough they do function to mark off the public
domain from the private preserves of copyright owners. An example is
the body of rules under which the copyrightability of derivative works is
assessed according to the extent to which they possess the talismanic

quality of “originality.”3”
C. “Authorship” in Relation to the Structure of Copyright Doctrine »

What is missing from this picture of the structure of copyright doc-
trine is “authorship,” precisely because the centrality of that concept is
an uncritically accepted notion. Even the statement of the basic contra-
diction with which this Part began assumes “authorship.” The whole
structure, as I have just described it, is grounded on an uncritical belief in
the existence of a distinct and privileged category of activity, that gener-
ates products of special social value, entitling the practitioners (the “au-
thors™) to unique rewards.’

Fortunately, non-lawyers have already provided many of the tools
we need to break the grip of “suthorship” by presenting it as a construct
rather than a real category. The writings of several critics and cultural

34. See infra text sccompenying notes 99-106.

35. See infra text accompanying sotes 131-37.

36. See infra text accompanying notes 138-41, ’

37. S«awnmtmmpuyhgmﬂ-l!mdhﬁnmammyin;mloml

38. thdmndmydoamboummpmdﬂoruudmcmobikmbly
mmmmﬁﬁwdmamh&mmmmmhmmamm
wmﬁmdmwcbmthkﬁaeofminkﬂ!yorwmhm. Yet just such “incen-
dva"—howmmmytheymmheumw“m"bytbehvdwpyﬁm fam
indebted 10 my collesgue James Boyle for this illustration. See Steiner, With a Bang and a Whimper.
mfmﬂnndou)wmsm.Dec.Zt.anlS?Z.coLZ(bookrcviewofA,Knmu.Tus
DeaTH oF LireraTure (1990)):

The death of literature was preceded by romanticism and modernism, 3 time of literary

giants in which book culture was supreme. The author then was a being set apart from

normal contingencies, receiving special concessions from society, owning copynghts for the

wordshcorshehadwﬁnen.p-ﬁugtthmmcdsofwﬁtingoumhdm
Id
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historians recently have illuminated what Martha Woodmansee has
called the “economic and legal conditions of the emergence of the ‘au-
thor.” "% In summary, they describe “the appearance in the eighteenth
century of copyright laws and the linked artistic ideas like creativity and
originality as a conversion of . . . ‘things of the mind into transferable
articles of property. . . . [that] has matured simultaneously with the capi-
talist system.’ <0

Woodmansee focuses on the early stages of this process and on the
origin of the association between “authorship” and genius. In tracing the
German reception of the ideas of the English literary theorist Edward
Young (whose 1759 Conjectures on Original Composition*! also would
influence the development of English Romanticism), she notes that
“Young preached originality in place of the reigning emphasis on the
mastery of rules extrapolated from classical literature, and he located the
source of this essential quality in the poet’s own genius.”*> One reason
the German theorists adopted this vision of “authorship,” she suggests, is
that “Young's ideas answered the pressing need of writers in Germany to
establish ownership of the products of their labor so as to Jjustify legal
recognition of that ownership in the form of copyright law.”43 Other
writers, notably N. N. Feltes, have stressed the alienability of the “au-
thor’s right(s],” showing how, in the course of the late eighteenth and
nineteenth centuries, the productions of * ‘professional® author{s]” in-
creasingly took the form of what Feltes terms “commodity-text[s],” cre-
ated for the marketplace and subject to its constraints.*

This notion of “authorship™ has been deployed and transformed in
legal discourse and has given rise to important doctrinal structures in the
law of copyright. What follows is a brief history of the development of
the “authorship” construct and an examination of its relationship to
some of the characteristic features of contemporary copyright doctrine.

39. Woodmansee, supra note 11, at 425. In addition to Martia Woodmansee's essential article,
see C. Davioson, REVOLUTION 4D THE WORD: THE RISE 0F THE NOVEL IN AMERICA (1986),
and N. FELTES, MODES OF PRODUCTION OF VICTORIAN NOVELS (1986).

40. A. KEmnan, THE DEATH OF LITERATURE 123 (1990) {quoting Sutheriand, in Plagia-
rism——A Symposium, The Times (London) Literary Supp.. Apr. 9, 1982, at 414, col. 4).

41. E YounG, CONJECTURES ON ORIGINAL COMPOSITION (E. Mariey ed. 1918).

42. Woodmansee, supra note 11, at 430. )

43. /d She continues by noting that in his writing, Young “makes a writer's ownership of his
work the necessary, and even sufficient condition for carning the honorific title of “author.’ and he
makes such ownership contingent upon 2 work’s originality.” Jd. at 431.

44. N. FELTES. supro note 39, at 7-8.
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IL. “AUTHORSHIP” IN THE EARLY LAW OF COPYRIGHT: HISTORY
AND PREHISTORY

“Authorship” first entered the domain of law in 1709, with the pas-
sage of the first copyright statute, the English Statute of Anne.* While
new to law at this time, however, the terminology of “authorship” had
already acquired meaning in the realms of literature and philosophy.
These early associations of the “authorship™ concept helped to establish
its place and ensure its persistence in the copyright doctrine.

Although labelled “An Act for the Encouragement of Learning,”
the statute was, in fact, promoted primarily by the London-based frater-
nity of British publishers (then designated “stationers” and “booksell-
ers”). Throughout the previous century, the publishers had the book
trade comfortably to themselves as the result of a bargain struck between
the Crown and their venerable publishing guild. The Honorable Com-
pany of Stationers had received a monopoly over publishing in exchange
for a promise of rigorous self-censorship, including the suppression of
treasonous and seditious materials.*¢ By the century’s end, however, this
old order had effectively collapsed, as established publishers faced un-
precedented competition from domestic and foreign pirates. Their pre-
ferred solution was to solicit legislation that gave the “proprietors” of
“copyrights” a right of action against those who trespassed on their liter-
ary property. The publishers expected, of course, that in most instances,
they would be the “proprietors.”?

As the campaign for new legislation gained force, however, a prob-
lem of legislative drafismanship remained: How would the new statutory
rights get into the hands of the publisher/proprietors? Although the
rights could have been awarded to the publishers directly, the chosen
solution was to vest the rights initially in “authors,” with the under-
standing that the publisher eventually would assume control. Before and

43. 1709, 8 Aane, ch. 21. The centrality of “suthorship” in legal discomrse would be reinforoed
hmhmmwmmmuamﬂtdmkmn&qumﬁnh-d&mm
cess. lndeed.theSumteofAnnedidmbymymummpuetbmwgﬁﬁmo(ﬁwuy“au-
thors” ™ proprietary interests in British law. JohnFnthamM(heCapyﬁ;thuoflsu
mpmmdthc“ﬁmsummmogniﬁmofﬂnwthwsamyh!bmofwﬁm.m
publishing, mmmw*mwmmumkmmmmwu.

Law of Copyright in Britain 1775-1842, 25 PuBLISHING HisT. 43, 45-46 (1989).

46. See B. KaPLAN, supra note 10, at 1-4.

47. mmdmms&mmymmcmxbdmmymﬁgmm
narrated in B. KAPLAN. supra note 10, and L. PATTERSON, supra note 10; fresh and important new
details are provided in Feather, The Book Trude in Politics: The Making of the Copyright Act of
1710. 8 PusLisinG HisT. 19 (1980). The story is usefully summarized in Rose. The Author as
Proprietor: Donaldson v. Becket and the Genealogy of Modern Authorship, 23 REPRESENTATIONS
51 (1928).
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after 1710, publishers typically purchased writers’ manuscripts for lump-
sum payments; such a purchase included the writer’s “right of firs¢ publi-
cation,” and after the statute, it also entailed a transfer of the copyright
itself.

Publishers who pressed for legislation to recognize the right of “ay.
thors” may have miscalculated where the long-term interests of the book
trade lay. Although the vesting of rights in “authors” under the Act of
1710 has been characterized as a mere oversight,*$ it is clear that the

erage to back up their novel project of obtaining control over literary
texts through the elaboration of portable legal rights in texts as “things.”
The publishers’ approach was particularly apt because in general dis-
course of the early eighteenth century, “authorship” and “contro]” al-
ready were intimately associated with aspects of what Ian Watt has
termed the “vast complex of interdependent factors denoted by the term
‘individualism.’ »*+ :

Although self-referential yse of the term was not common in 1710,
members of the English profession of letters occasionally had designated
themselves as “authors” since Chaucer’s time. Some literary profession-
als dubbed themselves “authors” to signify their claims “to the vocation
of ‘master-poet.’ **50 They did so to distinguish themselves from common
wdtcrs,andtogroundclaimsofpmogativewithmpecttobodisof
literary production. st

The concept of “authorship” and the term “author” had acquired
special weight by 1710 through their association with the theme of “pos-

mm.mwhvewmmialebupo{m' from printer to
mmummmmmmmmmmmumum
mmmwmmmmmmwmum
rights in books old and new. -

A. KERNAN, SAMUEL Jounson & THE luncropPum%lw(lW)).

49. L WatT, ThE RISt oF THE NoveL: STUDIES IN DeroE, RicuarDsON AND FIELDING 60

5L See D. RiGes. BEn Jonson: A LiFe 351-53 (1989).
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sessive individualism” in general social thought.3? John Locke’s version
of individualism at least implicitly identified the individual’s proprietor-
ship over himself as a function of “authorship.”s3 Thomas Hobbes made
the point explicitly in his definition of “person’”:
He whose words or actions are considered either as his own or as rep-
resenting the words or actions of another man or of any other thing to
whom they are attributed, whether truly or by fiction. When they are
considered as his own, then is he called a natural person; and when
they are considered as representing the words and actions of another,

then is he a feigned or artificial person. . . . Of persons artificial, some
have their words and actions owned by those whom they represent.

And then the person in the actor, and he that owns his words and

actions is the author; in which case the actor acts by authority. 54
For Hobbes, the monarch was the example, par excellence, of the person
who was the “author” of his own words.

Significantly, the possibility of vesting the right to prosecute piracies
in “authors” may have been raised in the first instance, by Daniel Defoe,
in a 1704 pamphlet entitled An essay on the regulation of the press. s
Dcfoe,asWatthasargued,isaﬁgureintimatelyassociawdwiththe
emergent individualism of the late seventeenth century—his Robinson
Crusoe is an avatar of this new vision of man’s relationship to society. 3¢
So by the time that it was deployed in the service of the bookseller's
objectives, the vocabulary of “authorship” was, quite literally, a vocabu-
lary of “author-ity,”s” and the word “author” was a word of power.
Evenpriortoitsadopﬁonasatamofminintcﬂectualpropertylaw
and its investment with the associations of Romanticism, the idea of “au-
thorship”-—individual control over the created environment—informed
the term in the era of pre-industrial capitalism.

52, s«mmuycmmmm:mnmvwmmmm
(1962). Mnmmmmm“wmmmmmwm@w
difficuity, which lay in its possessive quality. Its possessive quality is found in its conception of the
Wummymmdhmmmw*uul

53. C.DAvmsou,mpmnote”.atﬂ(“Lock:...uwewqmindunblmkmnpou\vhich
experience wrote a ‘self” ™).

54. T. Hosses, LEVIATHAN 23 (H. Schoeider ed. 1958), guoted in J. Bender, Imagining the
Penitentiary: Fiction and the Architecture of Mind in Eighteenth-Century England 192-93 (1987).

55. Feather, supra note 47, at 29. Fammmofmwwbcfoeduﬁn;lhis
Mp«ioduaspyandmbnidsmhhlofkobmﬂuky.ﬁmEmdm:umﬂy
P. BacescHEIDER, DanieL Deroe: His Lire 155-200 (1989). it is unclear what role Harley (who
baddomimndmedehaummmdmmmmewdtbemdm)
played in the preparation of this particular pesphlet.

56. See I. WATT, supru note 49, ar 60-80. He points out that Crusoe exemplifies both “eco-
nomic individualism,” id at 63, and “Puritan individualism.” id. at 74.

57. See generally Boyle, The Search for an Author: Shakespeare and the Framers, 37 Am. U.L.
REV. 617 (1988).
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The “authorship™ construct, although still incomplete when intro-
duced into English law in 1710, was a charged receptacle, prepared to
collect content over the next century. Although the concept of “author-
ship” was introduced into English law for the functional purpose of pro-
tecting the interests of booksellers (and continued to do so throughout
the eighteenth century and beyond),® the term took on a life of its own
as individualistic notions of creativity, originality, and inspiration were
poured into it. v

“Authorship” became an ideology.’® By the early nineteenth cen-
tury, its array of connotations and associations was essentially complete,
and the interests of publishers had disappeared from the public discourse
of copyright law. Instead, the fundamental policy conflict came to be—
and continues to be—stated as one between the interests of “authors”
and those of “users.” As the “authorship” construct accumulated force
and circumstantiality, the strategic manner in which the construct ini-
tially had been deployed was effaced.

III. THE “AUTHOR™ PRODUCES THE “WORK"®

Copyright began with “authorship.” But as copyright law devel-

oped, new terminology served to solidify the notion of literary property.

: Specifically, a tendency developed to define the “author” reflexively, in
‘ terms of the “work™$!—a term signifying the abstraction that receives
physical manifestation in a particular “copy” or “copies.”2 However,
the notion of “author” was at least modestly well-entrenched before the
term “work™ entered the discourse of literary property as a significant

58. See Amory, “De facw Copyright™? Fieiding’s Works in Partnership, 1769-1821, 17 EiGHT-
EENTH CENTURY STUD. 449 (1984).

59. prmldma&wm&hw.ﬂmwmmm

tioners and its consumers, see Hay, Property, Authority, and the Criminal Law, in ALBION'S FATAL
TREE: CnmnmSoummBsurmm-CammvBumnultM.ﬁ-ﬁ(lﬂS);E.
TroMPsON, WHIGS AND HuUnTERS: Tae ORiGIN OF THE BLACE ACT 258-69 (1575).
‘ 60. M. FOuCAULT, What is an Author?, in TEXTUAL STRATEGIES: PERSPECTIVES IN PosT-
\ STRUCTURALIST CrITICISNM 141 (J. Hamri ed. 1979). Foucauit discesses the relationship between
: the “author™ and what is termed the “work.” Jd. at 143. There is, howeves, a significant distinction
mbednwnbawmthhwd“vuh“wmhutheﬁmch“m‘ndtbchplnnp
discussed below. Whereas Foucault refers to the body of literary production that is organized by its
ascription t0 a particular “asthor,” the legal usage of “work™ refers to the individual product,
considered in isolation.

61. The Copyright Act of 1976 states: “Copyright protection subsists . . . in original works of
authorship . . . [and] copyright in a compilation or derivative work extends only to the material
contributed by the author of such work ™ 17 US.C. §§ 102(a), 103(b) (1988).

62. The Copyright Act defines “copies™ as “material objects, other than phonorecords, in
which a work is fixed by any method ... ™ Jd § 101.
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term in discussions about the reach of the Statute of Anne.$* The “au-
thorship™ concept, with its roots in notions of individual self-proprietor-
ship, provided the rationale for thinking of literary productions as
personal property with various associated attributes including alienabil-
ity. But the emphasis on “authorship” left questions about the scope of
“authorship™ rights unanswered. In effect, “authorship™ reproduced the
fundamental contradiction between control and access. A stress on the
interests of past “authors” could generate arguments for broad copyright
protection, while an emphasis on the interests of future “authors™ could
generate equally compelling arguments for strict limitations on the scope
of copyright protection.

A. Free Access, Commodification, and the Rise of the “Work”

As it turned out, in the first generation after the Statute of Anne, the
latter set of arguments prevailed. In a line of early cases concerning ad-
aptations, the scope of copyright law was narrowly limited to protect
only the “author’s” verbatim text in its original form,5 a limitation im-
posed in the name of “authorship.” The statute, after all, made it an
infringement to “print, reprint, or import” a copyrighted book without
“authorization,”s and at the outset the courts treated non-identical imi-
tations as meritorious new productions by new “authors,” not as in-
fringements. Benjamin Kaplan summarized these decisions: “[Wle can
say that the infringement problem was being answered . . . by looking not
so much at what the defendant had taken as to what he had added or
contributed, 6 .

The early adaptation cases bear no resemblance to the results
reached in analogous contemporary cases.$” The “authorship” contrib-
uted by the creator of an unauthorized adaptation no longer can save

63. Dmmmwmmdmmmwﬁmhnmmhw
WMMMMWM&:MM&&mmd
concepts, the “author’ snd the ‘work,” 2 person and a thing.” Rose, supre note 47, at 63.

64. B. KaPLAN, supra note 10, at 17. These decisions take a definite view of the relative claims
am*mwwmmammmmuw-mmm
hamﬁhﬁouwﬁhhdﬁdw«mammddnmws«.a&.
Gyluv.Wibox.zAtk_ut.ZGEn;.Rep.489(1740);8uu.¢h.368.17&;,14.682(@. 1740);
Newberry’s Case, Loffit 775, 98 Eng. Rep. 913 (Ch. 1773) (discussed in B. KarLAN, suprg note 10, st
10-12).

65. 1709, 8 Anne, ch. 21.

66. B. KarLan, supm note 10, at 17.

67. See. eg. Rogers v. Koons, 751 F. Supp. 474 (S.D.N.Y. 1990). Rogers beld that the copy-
ﬁ;hthaphaomphmhfrbpdbynhm&dimbmlmlﬂuﬂhﬁuthnmthemndmat
mmdmﬁdﬁmihﬁwhtlzmamuhk'wwmnwhywewoﬂd
mogniurbcdhgadcopyuhrhgbemappmpﬁaedfmmthemﬁghudwk}“ id. (quoting
Ideal Toy Co. v. Fab-Lu Lid., 360 F.2d 1021, 1022 (2d Cir. 1966)).
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that creator from being deemed an infringer: “No plagiarist can excuse
the wrong by showing how much of his work he did not pirate.”s® This
doctrinal reversal might have come about through the redeployment of
the Romanticized concept of “authorship” to- justify the protection of
every element of an “author’s” production. Instead, it followed from the
emergence of the “work” concept as a new source of guidance and con-
straint in copyright, called forth by the inherent instability of the “au-
thorship” construct itself. It would be some time after its first

. appearance, however, before the “work” would become the vehicle for a
significant expansion of copyright protections. First, the new construct
had another and more urgent role to play. '

The terminology of the “work,” denominating a free-standing ab-
straction as the subject of literary property, emerged only in the mid-
eighteenth century® through judicial elaboration of the statutory frame-
work. In the immediate sense, this development was one consequence of
the commercialization and commodification of print culture that pro-
ceeded apace throughout the eighteenth century.™ Active commerce in
use-rights in literary property, separate from physical manuscripts them-
selves, eventually called forth the new terminology. In effect, the “work™

68. Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 56 (2d Cir. 1936).

69. dedpadocdm“nmhofs“pmdmﬁonna“mﬂ"wmh&auydm
ummm&mmﬁmhw.mmmmdammdw
value or merit. It.ahor&'ufedmthemnplnof:wﬂmwhopmfmed.swﬂdmhn
phrased it, an “elected vocation™ as the lavreste -

When they called their poems and plays “works,” Daniel and Jonson defined the funds-

mental pretension of the laureate. (Suckling resd this signal aright sed i kis “Sessions of

thePoeu"hadJommldl“themphhﬂyhedusvedtbcbtytJFot&maMWmh,
while others’ were but plays.”) Amateurs and professionals spoke ruther of lterature—or

at least of the literature they wrote—es play. It occupied either the idlemess of the writer or

the idleness of the spectators. .

R. HELGERSON, SELF-CROWNED LAUREATES: SPENSER, JONSON, MILTON AMD THE LITERARY
SvsTeEM 39 (1982). Hm.ndthathem“mk”mthewmiaﬂmehthm
tory of English copyright. L. Ray Pasterson reports that “fila the early daps of peimting, the term
‘copy’ was used by the stationers to mean what today is called ‘copyright.® asd # wes also used a5
signifying the manuscript in much the same way the term ‘copy’ is used todey. L. PATTERSON,
supra note 10, at 4. Nomﬁnmtdadncﬁmmmmmmm-ndiuphyﬁal
mfmmmmmbkmm;mu.mmm
the sale of bis “copy™—the physical manuscript and any sccompanyimg mse-rights. Even in the
Smutedkmeo(lm.whichﬁmpv:mogniﬁmm“mthon‘“ri‘hstkddtﬂuﬁnologof
“copy” was preserved.

BenjamthplmhupdmedwlthuthcdmﬁsmmoﬂheSmuud'Anemsﬁl}“ﬂﬁnkin;
napliaumid—o(abookanphysicalm&ty;ofﬁ;hninitandohaWitnrdnedto
“printing and reprinting’ the thing itself; of punishment for illicit reprinting s wmvolving in the first
instance destruction of the very offending book itself " B. KAPLAN, supra note 10, a1 9.

T0. See Plumb. The Commerciglization of Leisure in Eighteenth-Century England. in THE
BirTH oF CONSUMER SOCIETY: THE COMMERCIALIZATION OF EIGHTEENTH-CENTURY ENGLAND
265, 271-73 (McKendrick, Brewer & Plumb eds. 1982); Rogers, The Commeercializazion of Eighe-
eenth-Century English Literature, 18 CLIO 171 (1989).
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was the commodity form or objectification of the “author’s™ labor, and
the publisher was able to realize the surplus value of that labor.™

B. The “Work” and the Penumbra of “duthor’s” Rights

The terminology of early cases reflects an ambiguous attitude to-
wards the nature of the property protected under copyright; eschewing
the vocabulary of the “work,” they refer instead to rights in “books” and
“copies.” These terms, especially the latter, could and did refer to inter-
ests in physical objects or in incorporeal property, or to both simultane-
ously. Thus, in an abridgement case of 1740, the Lord Chancellor found
that the question was “[w}hether this book of the New Crown Law, which
the defendant has published, is the same with Sir Matthew Hale's . . .,
the copy of which is now the property of the plaintiff,” and concluded
that “{w]here books are colourably shortened only, they are undoubtedly
within the meaning of the act of Parliament . . . .»» Obviously, the
defendant had not stolen a manuscript; his wrong consisted of appropri-
ating the plaintifi”s intangible literary property in a so-called “copy.”
But that term could be used just as well (or better) to describe a physical
thing, and its employment here had implications for the court’s view of
the scope of the plaintiff’s rights. Apart from “colorable” alterations
designed to disguise the identity, the defendant’s books had reproduced
the entire text as it appeared in the plaintiff’s books. It was on this basis
that the court found liability; had the imitation been less complete, the
court probably would have ruled differently. The incorporeal property in
a “copy” was, so to speak, erthcshadowcfthcphysialtextat“high
noon”—its sharply defined outline was coextensive with the dimensions
of the thing shadowed.

71 Marx.Emm:icandPhiluopAicManua@aoﬂM in THE Marx-EnceLs READER 52,
56-57 (R. Tucker ed. 1972). Imhﬂebtedwmymﬂugucfmﬂoybhm“tbm
dme“oﬁxﬁﬁaﬁou"mﬂyshmrhchimryoﬂimypmpmy. For & developmens of the notion
of the “commodity-text,” see N. FeLTEs, supra note 39, at 11-14. The developments Feltes de-
mbawa:ofmdependmtmthcprhrmmoﬂhewﬁ-hm“mmdhy
form™ of literary production.

mwmmmgmxmmmmm.swwmmmnm
nxxﬁ.xm&kmummmmfonmwtumamwm

The origin of is in ion. As to works of imaginstion and ing, if not
umm.mmmmymmmmmmwammu
umamm,mmmaum.mm«mhm
mdedwmdsinﬂwlmhofsmpmidon;mthemm&qmww
mwxh:dmmnofmn«,whthmnaumﬁawduhum&d.m&eﬂw
cxpressed by those words. Theycxis:inthemindthnc.whidxislmapdhofwk-
tion.

Jeffreys v. Boosey, 4 H.L.C. 814, 867 (1854). Justice Etle attempts 1o resolve 2 central dilemma of
copyright doctrine by tracing copyright protections to the “author's™ mind, eliding entirely the
newer concept of the “work.™

72. Gyles v. Wilcox, 2 Atk. 141, 143, 26 Eng. Rep. 489, 430 (Ch. 1740).
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By 1752, however, the new terminology was in place so that the
Lord Chancellor could describe a case as posing the issue of “whether
the alterations [to the plaintiff’s text by the defendant] make [this] 2 new
work, or are intended evasively to colour a new edition.”” In the first
edition of Blackstone’s Commentaries (1765-69), the concept of the
“work™ took on something of its modern form:

When a man by the exertion of his rational powers has produced an

original work, he seems to have clearly a right to dispose of that identi-

cal work as he pleases, and any attempt to vary the disposition he has

made of it, appears to be an invasion of that right. Now the identity of

a literary composition consists intirely in the sentiment and the lan-

guage; the same conceptions, clothed in the same words, must neces-

sarily be the same composition: and whatever method be taken of

exhibiting that composition to the ear or the eye of another, by recital,

by writing, or by printing, in any number of copies or at any period of

time, it is always the identical work of the author which is so exhibited
74

Even with Blackstone, the “work™ concept was incomplete. The
processes of the objectification of the writer’s labor and of her alienation
from that object were not at an end. Nor had the “work™ construct de-
veloped to the point of becoming, in itself, a mediating term in the ten-
sion between ownership and access that is implicit in a system of literary
property premised on notions of “authorship.” For these developments
to occur, the “work™ had to develop a truly independent existence, i.e.,
forcibly separated, so to speak, from the physical manuscript, of which
(even in Blackstone’s conception) it remained merely the incorporeal
shadow. _

For the Chancellors whose decisions are quoted above, the central
question in litigation under the Statute of Anne was whether there was
substantial identity between the literal language of the volumes in ques-
tion, and whether any differences between them were merely “colorable”
(i.e., inserted to disguise that identity). Before the emergence of the con-
cept of the “work,” Blackstone held to the same narrow vision of the
scope of copyright: the “work™ was still denied an identity wholly in-
dependent of the physical manuscript that it shadowed. Gradually, as
the notion took hold that the “work” embraced more than the literal
expression embodied in the corresponding manuscript, the shadow devel-
oped a pronounced penumbra, and the concept of the “work” came fully
into its own. For many purposes, the “work”™ displaced the “author” as
the central idea of copyright law, facilitating the redefinition of the
boundary between proprietary control and free public access.

73. Tomson v. Walker. 3 Swans. 671, 678, 36 Eng. Rep. 1017, 1019 (1752).
74. 2 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *405-06.
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The development of the penumbral concept of the “work™ can be
traced in a series of early nineteenth-century decisions, including
Rowarth v. Wilkes.”™ This 1807 case concerned two books with similar,
but not identical, text and illustrations. In the case, Baron Ellenborough
stated that the standard for determining infringement was “whether the
defendant’s publication would serve as a substitute” for the plaintiff’s.”¢

In 1822, the Court of King’s Bench decided West v. Francis.”? West
involved the reproduction and slight variation of a copyrighted engrav-
ing. Ordinarily the special terms of the Engraving Copyright Act”
would have governed the case, making the question for decision whcthcr
the defendant had copied the “main design™ of the plaintiff’s “wo!
Because the plaintiff had invoked special penal provisions,”™ however, the
court’s inquiry focused on whether the “work™ was a copy of the other.
This was the standard inquiry in mainstream copyright infringement
cases involving literary “works.” Justice Bayley proposed the following
standard: “A copy is that which comes so near to the original as to give
to every person seeing it the idea created by the original.’®0

In the 1835 Exchequer Chamber case of D’Almaine v. Boosey %!
counsel for the defendant argued that their client’s musical arrangement
did not infringe on the plaintiff’s composition because “the defendant’s
work does not pretend to compete with the elaborate work of the plain-
tiff’s. Their publication is intended for the higher purposes of music,
while that of the defendant is adapted entirely and exclusively for danc-
ing.” The court’s response to this argument signalled the maturation of
the penumbral concept of the “work™:

[The issue of infringement] must depend on whether the air taken is

substantially the same with the original. Now the most unlettered in

music can distinguish one song from another, and the mere adaptation

of the air, either by changing it to a dance or by transferring it from

one instrument to another, does not, even to common apprehensions,
alter the original subject. The ear tells you that it is the same. .
Suhstanﬁaﬂythepimcyiswherethcappropﬁatcdmudc.thougb
adapted to a different purpose from that of the original, may stll be
recognized by the ear.®2

75. 1 Camp. 94, 170 Eng. Rep. 889 (K.B. 1807).

76. Jd at 98, 170 Eng. Rep. at 890 (emphasis added).

T1. $B. & Ald. 737, 106 Eng. Rep. 1361 (K.B. 1822).

78. 8 Geo. 2, ch. 13 (1735).

79. Contsined in a later enactment, the statute of 17 Geo. 3, ch. 57 (1777), entitled An Act for
more effectually securing the Property of Prints 1o Inventors and Engravers, by enabling them w sue
Jfor and recover Penalties in certain Cases.

80. West. S B. & Ald. at 743, 106 Eng. Rep. at 1363.

81. 1Y. & C. Ex. 288, 160 Eng Rep. 117 (1835).

82. Id. at 302, 160 Eng. Rep. at 123.
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In the United States, a mature concept of the “work™ developed
later. It was not yet firmly in place in 1853, when a United States Circuit
Court considered whether an unauthorized translation of Uncle Tom’s
Cabin into German constituted an infringement of the copyright in the
English-language original. Justice Grier rejected the infringement claim:

By the publication of Mrs. Stowe’s book, the creations of the genius

and imagination of the author have become as much public property as

those of Homer or Cervantes. . . . All her conceptions and inventions
may be used and abused by imitators, playwrights and poetasters.

[Her absolute dominion and property in the creations of her genius and

imagination have been voluntarily relinquished.] All that now remains

is the copyright of her book; the exclusive right to print, reprint, and

vend it, and those only can be called infringers of her rights, or pirates

of her property, who are guilty of printing, publishing, importing or

vending with her license, “copies of her book.” A translation may, in

loose phraseology, be called a transcript or copy of her thoughts or
conceptions, but in no correct sense can it be called a copy of her

book &3

The 1879 edition of Drone on Copyright criticized the somewhat ret
rogressive holding in Stowe v. Thomas: :

The definition that a copy is a literal transcript of the language of the

original finds no place in the jurisprudence with which we are con-

cerned. Literary property, as has been shown, is not in the language
alone; but in the matter of which language is merely a means of com-
munication. It is in the substance, and not in the form alone. That
whichmsﬁmtcsthemcandvalueofaﬁtauycomposiﬁon.
which represents the results of the author’s labor and learning, may be
capable of expression in more than one form of language different from
that of the original . . . . The translation is not in substance a new
work. It is a reproduction in a new form of an existing one.54

Drone’s formulation of the law concerning unauthorized translation, and

the scope of the “work,” ultimately prevailed in the United States as it

had in Great Britain.*S : ‘

C. The Work in Commerce

The “work™ emerged in two distinct functional contexts. First, the
fully-evolved penumbral concept of the “work” was instrumental in

83. Stowe v. Thomas, 23 F. Cas. 201, 208 (C.C.E.D. Pa. 1853) (No. 13,514). The bracketed
sentence is interpolated from 8 report sppearing in 2 As. L. ReG. 210,

84. E DrownE, supra note 31, at 451-52

83. Of course, the maturation of the “work™ concept created stresses of its own. In effect, thar
development realized the expansive, rather than the restrictive, implications of “authorship™ for the
scope of copyright protection, and the tension between control and access was thus reinscribed in the
concept of the “work™ itself. In the second phase of copyright doctrine, that tension would be
reimagined in terms of the distinction between the work's protected “expression” ad its unprotectest
“idea.”
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striking a new balance between public access and proprietary owner-
ship—favoring the interests of proprietors. Second, the identification of
the autonomous “work™ as the subject of copyright protection was cru-
cial to the development of the secondary market in literary and artistic
productions. Practically, rapid change in reproduction and distribution
technologies called for an abstract concept of the subject of legal protec-
tion.*¢ Ideologically, the new emphasis on the “work” minimized the
threat to free exchange posed by the notion of an intimate link between
the “author” and her productions.®’ o '

The two aspects of the concept of the “work” have functioned to-
gether to shape copyright doctrine in general, and its effects on working
writers and artists in particular. Overall, the developments just outlined
did little to change and less to improve the condition of real-life “au-
thors” engaged in the production of copyrightable written material.
Before the emergence of the “work,” “authors” typically sold their man-
uscripts for lump sum payments; afterwards “authors™ parted with rights
in their “works” on the same basis or (with increasing frequency) ex-
changed those rights for a promise of royalties at a contractually-fixed
rate.s8

On the other hand, the maturation of the “work” as a legal concept
increased the leverage of publishers and other purchasers of “authors”
rights. Once the penumbral concept of the “work™ was firmly in place,
the purchasers could acquire a general dominion over the imaginative
territory of a particular literary or artistic production. Publishers could
use this “authority” to exclude from that territory not only strangers but
the very “author” who first delimited it.

86. nkmdchmpmymmsudy.duﬁﬁenthmy.m&em
of moveable type. xnmwmwnymmmdmmm.mm

87. Mm@cw&th“mrhabwhthmbywm
W&Ammmldmmﬁmymduﬁsﬁcm: “copyright.” By coatrast,
Cmﬁnmulsymdaimmthkdomhu“mtbon‘ﬂ;h&"%ﬁnmmlhwmhumw
afmmmawm"-mmmm«wmm
property. See Jaszi, A4 Gerlond of Reflections on MIWWITQ&: 8 CarnozO
ARTS & Ewr. LJ. 47, 59-61 (1989). It is interesting to note that in Continentsl law the dissinction
mmwmam.mwmwmmw'ummww
Anglo-American copyright jurisprudence, is sometimes blurred. The outstanding example is the
pmﬁsiommmonlyfmdinnﬁmnlhmformimmkmyﬂﬁa Under such “droit de suite™
lcgishﬁmuvkndmhsmmﬁthdtobmeﬁtﬁomthenwmﬁaﬁmofﬂ:drmvmmm
sculpturcinthemmrm&es.klctﬁ‘rsou.mpm note 29, at 410-13.

88. See gemerally N. Cross, T CoMmoN WRITER LiFe IN NINETEENTH-CENTURY GRUS
STREET (1985); J. SUTHERLAND, VICTORIAN NOVELISTS AND PusLisHeRs (1976).
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That “authors” can infringe upon their own works is illustrated in
the case of Gross v. Seligman.®® This 1914 American decision involved a
photographer whose recent picture was found to infringe upon the copy-
rights in one of his earlier productions. Noting that he had transferred
the copyright to a publisher, the court pointed out that its rule was not
limited to photographs:

If the copyrighted picture were produced with colours on canvas and

were then copyrighted and sold by the artist, be would infringe the

purchasers’ rights if thereafter the same artist, using the same model,
repainted the same picture with only variations of detail and offered it

for sale %0 ‘

The legal conclusion depends, of course, on the mature concept of the
“work.” In comparing the two photographs, the court noted that:

The backgrounds are not identical, the model in one case is sedate, in
| the other smiling; moreover the young woman was two years older
i when the later photograph was taken, and some slight changes in the
; contours of her figure are discoverable. But the identities are much

greater than the differences . . . 9!

The instrumentality of copyright made possible the legal alienation of an
aspect of artistic sensibility (no matter how debased), allowing the singu-
lar artist to be subdivided and pluralized:

Theidcntityofthcartistsandthcmanydoscidenﬁtiuofpose, light

and shade, etc. indicate very strongly that the first picture was used to

produce the second. Whether the model in the second case was posed,

andﬁghtmdMetc,amngedwi&ampyoftheMphmagmph
physically present before the artist’s eyes, or whether his mental repro-
duction of the exact combination he had already once effected was so
clear and vivid that he did not need the physical reproduction of it,

seems to us immaterial 92

With the triumph of the expanded concept of the abstract work, the
first phase of the history of copyright doctrine came to a close. The pro-
cess of appropriation that began with the booksellers’ unfurling the ban-
ner of “authorship” was completed through the legal objectification of
the fruits of creative labor. Thus, the necessary conditions for a market
in texts as commodities were in place.

Despite these developments, the terminology of “authorship” sur-
vived alongside that of the work. In some respects, it is as prominent in
contemporary discussions of copyright as it was in the mid-eighteenth
century. Although the emergence of the work may have deprived “au-
thorship™ of some of its practical importance, it also compounded its

89. 212 F. 930 (2d Cir. 1914).
90. Jd ar 931.

9. Id

92. Id
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ideological significance. Karl Marx notes that objectification appears to
the laborer as the “loss of the object and object-bondage; appropriation as
estrangement, as alienation.”* One ideological function of the “author-
ship” concept has been to conceal the effects of objectification from the
individual creative workers affected by it.%

IV. THE “AUTHOR” SURVIVES

‘ If the story of copyright were tidier, the maturing “work” concept
might have induced the demise of “authorship,” but this did not occur.
Not only did “authorship™ take on new ideological importance with the
objectification of literary and artistic property, but it continued (and con-
tinues) to be strategically deployed to extend copyright protection to new
kinds of subject matter. At several crucial junctures in the later develop-
ment of copyright, “authorship” has been invoked to justify additional
legal appropriations of creative (and not-so-creative) efforts.?s

In Burrow-Giles Lithographic Co. v. Sarony,% the Supreme Court
utilized the “authorship” concept to justify that copyright could consti-
tutionally extend to photographs as “representatives of original intellec-
tual conceptions of the ‘author.” ” The Court emphasized that a lower
court had found the photograph in question to be a:

useful, new, harmonious characteristic and graceful picture, and that

theplaintiﬁ'madcthesame...enﬁrdyﬁvmhisownoriginalmmtal
concepﬁontowhichhegavevisiblefatmbypodng{thembject]in

&mtofthecamera,sdwﬁngandarmgingthewsmme,dnpais,

and other various accessories in said photograph, arranging the subject

$0 as to present gracdtﬂ‘mnﬁmamnginganddisposingtheﬁghtand

shade, suggesting and evoking the desired expression, and from such
disposition, arrangement, or representation, made entirely by plaintiff,

he produced the picture in suit.%’

93. Marx, supra note 71, at 58. -

94. Ammmmmpkdtﬁwmd&e“mﬁip”wmhe
fmdhuzbhwqdmeﬁemwﬁtu“ww&mmm Theis
tcndmcyhmoﬁonpiaumaiﬁehmaphﬁmtheﬂhu:&ipchhmofmﬁmpiﬂmdimm
Mdmphﬁmdmdvechmmofﬂmkh;naedhbouﬁnmm«mm-
dustrial process of commadity production. It guined curvency in the United States at the time when

154, (Mar. 1989). .

9s. Fwadﬁcusﬁonofthemkof“wth«ship“hmtdcbuumthcwpyﬁghtmmof
computer software, see supru note 33.

96. 111 U.S. 53 (1884).

97. Id. at 54.55. Recently, an attempt was made 1o exploit the rationale of Burrow-Giles. which
emphaﬁzedﬂximmmccof&eph«mphkwbjm‘smmdp«mmlamwshw
lhaxambjectshouidbecmsidereda“johtwthor“ofhummisucminadisputemet
the propriety of a firm's activities that offered a “cut-rate™ photoduplicating services 1o the clients of
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The passage evokes notions of individualistic artistic genius in a new
technological context. The Court’s reliance on the Romantic conception
of “authorship” was underlined in subsequent passages that reviewed
British precedent and concluded that “[t]hese views of the nature of “au-
thorship™ and of originality, intellectual creation, and the right to protec-
tion confirm what we have already said.™*

Even after the maturation of the “work,” then, “authorship” still
had its uses. Since the mid-nineteenth century, however, the ideologi-
cally-charged nature of “authorship,” with its accumulation of associa-
tion, sometimes has threatened to disrupt doctrinal developments in the
field of copyright. On these occasions, the concept has been suppressed
or revised in the discourse of the subject. A few such instances are high-
lighted in the following section.

A. The “Author” Vanishes

The first weeks of almost any basic American copyright course fea-
ture two Supreme Court cases: Burrow-Giles Lithographic Co. 'v.
Sarony % and Bleistein v. Donaldson Lithographing Co.'® Burrow-Giles
involved the copyright of routine studio photography, and Bleistein, de-
cided about twenty years later, concerned the copyright of circus posters.
Thcdecisionsareprwcntedastwomlatedaspectsoftheprocessby
which, over the last century, American copyright law has expanded its

mmmmmmmmmWWm The
M’snﬁmhmmnuwwdmww&&aecﬁmnm
mﬁﬂedmamhaizetbecopyingofthucphomm The judge bearing the case determined that
“[t]hedmpkﬁathnmindividndhﬁphhmimpmtbmhm&mghwgiwﬂm
person 2 protectible interest in the portrait.” Ohnhﬁﬂs.lnc.v.ﬁckudbmgofTexu.lnc..Copy-
right L. Rep. (CCH) § 26,420 (N.D. Tex. 1989). M&e“mhuihip"cmpthnot'mﬁnitdy
Wubﬂwhaeiuamhphpw&hﬂmdtb“mh"
Jm%hMmM&Mhmm&.Mmm

“necessity of industry,” and subsequently “the courts utilised the concept of ‘imprint of personality”
to wrest photography from lhemachineandtobtingitimothedomainoﬁheacmuingsubjm."
Id. at 51.

99. 111 U.S. 53 (1884).

100. 188 U.S. 239 (1903).
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coverage from strictly forms of “fine art” to include “mass” and “com-
mercial” art. .

If only the results are considered, the two decisions will bear this
conventional interpretation. But if their vocabularies and rhetorical
strategies are compared, a dramatic contrast between the two appears.
Whereas Burrow-Giles emphasized the “author,” with only a general ref-
erence to the “work” (as “useful, new, harmonious and graceful”),'o!
Bleistein adopted the opposite tactic by focusing primarily on the charac-

- teristics of the posters themselves and making numerous references to art
works of acknowledged stature:

[E}venlftheyhadbeendrawnfmmthchfe, thatfactwould not de-
prive them of protection. The opposite proposition would mean that a
portrait by Velasquez or Whistler was common property . . . .
These chromolithographs are “pictorial illustrations.” The word “il-
lustrations™ does not mean that they must illustrate thetextofabook,
and that the etchings of Rembrandt or Steinla’s engraving of the Ma-
donna di San Sisto could not be protected today if any man were able
to produce them . ... A picture is none the less a picture and none the
lasambjectofcopynghtthatnxsusedforanadvmemmt. And if .
pictures may be used to advertise soap, or the theatre or monthly
magazines, as they are, they may be used to advertise a circus. Of
course, thebaﬂct[whxchwasthesub;ectofoncoftheposm]uas
legitimate a subject for illustration as any other. A rule cannot be laid
down that would excommunicate the paintings of Degas.

It would be a dangerous undertaking for persons trained only to the
law to constitute themselves final judges of the worth of pictorial illus-
trations, outside of the narrowest and most obvious limits. At one ex-
treme some works of genius would be sure to miss appreciation. Their
very novelty would make them repulsive until the public had learned
the new language in which their “author” spoke. It may be more that
doubted, for instance, whether the etchings of Goya or the paintings of
Mamwouldhavebeeusmdpmwcnonwhensemforﬁneﬁrstbme

The anonymous artist who labored to publicize, inter alia, the “Stirk
family, performing on bicycles, and . . . groups of men and women whit-
ened to resemble statues™'® is not compared to Velasquez, Whistler, De-
gas, Manet, and company. Rather, the results of his or her efforts are
portrayed as standing on an equal footing, work for work, with theirs.
Far from emphasizing the importance of “authorship,” or conjuring up
the elevated connotations that the term had acquired in the Romantic
era, the Court played down the significance of the creator’s input: Even

101, 111 US. at 60.
102. Bleistein. 188 U.S. at 249-51.
103. Id at 248.
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the humblest creative effort is ordinarily protected because “{plersonality
always contains something unique. It expresses its singularity even in
handwriting, and a very modest grade of art has in it something irreduci-
ble, which is one man’s alone.”!0¢

The Bleistein opinion, with its emphasis on the “work” and its abdi-
cation of a judicial role as aesthetic arbiter, both effaces and generalizes
“authorship,” leaving this category with little or no meaningful content
and none of its traditional associations.!% In so doing, the opinion ratio-

- nalizes a significant expansion of copyright protection. In effect, the revi-

sion of “authorship” in Bleistein was instrumental in broadening and
generalizing the category of works that could be considered as copyright-
able commodities. 106

The disassociation of “authorship™ from “genius,” and its reassocia-
tion with the meanest levels of creative activity, continued apace in copy-
right cases after Bleistein. Perhaps the most striking example of this
tendency is the noted decision in Alfred Bell & Co. v. Catalda Fine Arts,
Inc. 19" Alfred Bell involved the copyrightability of art reproductions cre-
ated by the labor-intensive mezzotint process. The opinion might have
emphasized the considerable artistic demands on the successful mezzo-
tint engraver, but did not. Instead, the circuit court opinion implicitly
rejected the traditional vision of “authorship,” beginning with a quota-
tion from the 1894 case of Henderson v. Tompkins, 1 and continuing on
its own terms:

There is a very broad distinction between what is implied in the word

‘author,’ found in the constitution, and the word ‘inventor.” The latter

carries an implication which excludes the results of only ordinary skill,

while nothing of this is necessarily involved in the former. . .. {A] multi-

tude of books rest safely under copyright whick show only ordinary skill

and diligence in their preparation. . . . :

All that is needed to satisfy both the Constitution and the statute s
that the ‘author’ contributed something more than a ‘mevely trivial’

104. Id at 250. Iaﬁghtd&kmthewhqmmﬁmmﬁthemﬁmof&em
required at least technical skill looks fike lagnisppe. Jd. (quoting J. RuskiN, ELEMENTS 0F DRAW-
ING, ELEMENTS OF PERSPECTIVE 3 (1907)). -

105. Foramnuuyinterpumiou.see&hmu.upmmlﬂ.ﬁ”(“ﬂdm‘sinﬁnmm
Miﬁm&ywmﬁw...mwuwhvcmmhhd&ewmﬁ

106. Onekforublymnindedhaeofﬁamrdsddmn’seomoathewopanmm
aﬁmﬂeopyﬁ@tmxﬁmmmm“&rﬁnry“dmmmw “The over-appropria-
tion of the real is constituted by the simple recording of the real. It is impossible o go further than
this.” B. EDELMAN, supra note 10, at 67 (emphasis added). i

107. 191 F.2d 99 (2d Cir. 1951) (Frank. J.). For a complimentary discussion of the fate of
“authorship™ in Alfred Bell, see Litman, The Public Domain, 39 Esxsory L.J. 965, 1010 (1990).

108. 60 F. 758, 647 (C.C.D. Mass. 1894) (emphasis reproduced as shown in Aifred Bell). The
Alfred Bell court noted that the Supreme Court cited Henderson with approval in Bleistein.
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variation, something recognizably ‘his own.’ Originality in this con-

text ‘means little more than 2 prohibition on actual copying.’ No mat-

ter how poor artistically the “author’s” addition, it is encugh if it be

his own.10°

Throughout the opinion, Judge Frank placed quotations marks
around “author,” and the final sentence of the passage is his characteri-
zation of the above-quoted discussion of “authorship” in Bleistein. Judge
Frank is pushing Bleistein for all it is worth and more. The extent of his
defection from traditional notions of “authorship” becomes apparent
later in the opinion: , T

[Elven if [the reproductions’] substantial departures from the paintings

were inadvertent, the copyrights would be valid. A copyist’s bad eye-

sight or defective musculature, or a shock caused by clap of thunder,
may yield sufficiently distinguishable variations. Having hit spon such

a variation unintentionally, the “author” may adopt it as his and copy-

right it 110 :

The objective test of copyrightability for derivative works proposed
here—that they contain “distinguishable variations” from the underlying
works on which they are based—is one that focuses attention on the
work, rather than on its “author.” The nature of any cresfive investment
in the variations is, as a practical matter, simply irrelevant to the out-
come, save in one respect: the variations must be tracesble to a human
actor;theycannotaﬁsefmmmercmechanicalmis.haps. In this sense,
“authorship™ still matters, even in the altered doctrinal setting of Alfred
Bell. Finally, Judge Frank’s opinion is paradoxical. In substance, the
opinion marginalizes and trivializes “authorship”; in form, it continues
to acknowledge the centrality of the concept.

Alfred Bell completed the partial transformation of copyright doc-
trine that began in Bleistein. This maneuver secured for many modestly
aesthetic productions the same advantages of copyright protection af-
forded to conventional literary and artistic works. From a commercial
standpoint, these advantages are very significant indeed.’*! In one sense,
the effacement and revision of “authorship” performed in these opinions
represents a simple response to economic pressures, which generated de-
mand for legal regulation of the market for new categories of intangible
goods. In another sense, these decisions represent the last stage in the
commercialization of cultural production. Under Alfred Bell's “mini-

109. Alfred Bell 191 F.2d st 102-03 (citations and footnotes omitted).

110. Jd. ac 108.

111 Pmtwpyﬁghthwgivatheomaquﬂiﬁedmmpdyhthe%oﬂhewm
forth:pefiodofthe“mxhor'slife"mdlnadditiomlSOymsaﬂahisorhuMingtha
the work has an identifiable individual author. If not. the term of protection & 75 years from the
dmuthework‘spub!icaiomorl%ywsfmmthedueofismuﬁouvh&mkmzm
17 US.C. § 302(a). (c) (1988).
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malist” and “democratized” vision of “authorship,” copyright doctrine
offers no sound basis for distinguishing between oil paintings, art repro-
ductions, motion pictures, lamp bases, poems, and inflatable plastic Santa
Clamnz

- If this were the end of the story about the uses of “authorship” in
the formation of copyright doctrine, one might simply conclude that the
law has acknowledged the “death of the author,” in substance if not in
form. Yet, reports of the death of “authorship™ in copyright are exagger-
ated. While “authorship” was suffering the reverses just catalogued, the

- “author” was alive and well in other areas of copyright law—although

sometimes living under an assumed identity. Perhaps most remarkably,
the Romantic vision of “authorship,” along with all its individualistic
baggage, was, and is, central to the conceptualization of the so-called
“work-for-hire” doctrine. .

- B. The “Author” in Spite of Herself: Works Made for Hire

Despite a tendency of American law to invoke liberal individualism
to justify economic structures that frustrate the aspirations of real-life
individuals,!!? it is somewhat surprising to encounter the individualistic
Romantic conception of “authorship” deployed to support a regime that
disassociates creative workers from a legal interest in their creations: the
“work-for-hire” doctrine of American copyright law.!'* Where the doc-
trine applies, the firm or individual who paid to have a work created,
rather than the person who created it, is regarded as the “author” for

purposes of copyright ownership.!!5

Previous sections of this Article traced how the legal objectification

of works of “authorship” contributed to the alienation of creative work-

ers from the products of their labor. When a work is deemed to have
been made “for hire,” that alienation is formally and legally complete:
the “author” of the “work” is the person on whose behalf the “work™

was made, not the individual who created it. ‘In this legal configuration,

112. See Mazer v. Stein, 347 U.S. 201 (1954) (lamp beses); Dorss v. Sanset House Distrib.
Corp., 197 F. Supp. 940 (S.D. Cal. 1961) (Santa Clauses), aff 'd, 304 F.2d 251 (91h Cir. 1962). The
Al/mi&ﬂmhm“mtboship"hstkohaddm&ammhﬁewmdndﬁm-
mﬁmkmdmwmhﬂ“wwq"mmdv&h&ymmbm
Mﬁondm“aumas"——wmeﬁmuwthcdhdvmﬁgedoduwhﬂokm&py
rights and Wrongs D.H. Lawrence, The Times (London) Literary Sepp., Sept. 3, 1982, = 943,

113. W&mmbkmpkhmmwcunddﬂouhMﬁUn
New York, 198US.45(1905),whichmckdownmngcandbtlus'ixhthemm
tlm"{t}h«eismmhmundfminmﬁcﬁngmmeﬁbawdmormmﬁfme
mmbydauminingthehoutsofhbor.inxhcoccupaﬁonofab&er.‘.."

114, The Supreme Court recently considered the doctrine in Community for Creative Non-Vio-
lence v. Reid, 490 U.S. 730 (1989).

115, 17T US.C. § 201(b) (1988).
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the employer’s rights do nor derive from the employee by an implied
grant or assignment. Rather, those rights are the direct result of the em-
ployer’s status.!'¢ Ironically, the employers’ claims are rationalized in
terms of the Romantic conception of “authorship” with its concomitant
values of “originality” and “inspiration.”

The identification of an employer as “author” is not a particularly
venerable idea in Anglo-American copyright. Not so long ago, the Ro-
mantic conception of “authorship” appeared to cut against the recogmi-
tion of a work-for-hire doctrine. This was true at least as late as 1883,
when the judges of the English Court of Queen’s Bench roundly rejected
the notion in Nottage v. Jackson.!\7 The plaintiffs were proprietors of a
large photographic studio, and the pictures at issue (of a visiting Austra-
lian cricket team) had been taken by the studio’s photographic artists!1®
at the instigation of a managerial employee. The court rejected the plain-
tiffs’ claim because they were not the “authors” of the pictures. Justice
Brett, the Master of the Rolls, expressed his views somewhat
dyspeptically:

I confess I have the greatest difficulty in construing this Act of Parlia-

ment. Persons who draw Acts of Parliament will sometimes use

phrases that nobody else uses. . . . It says—*The author, and so on—of
every original painting.” Who ever, in ordinary life, talks of the “zu-
thor” of a painting?

[Njow we have “the author” of a photograph. I should like to know
whether the person who drew this Act of Parliament was clear in his
mindastowhocanbethc“autlwr”ofaphotogmph....[’l'hcphin—
tiffs] think that they are the authors of the photograph because the
photograph is made and formed by the work of their mere servants -
- - . . They may live 200 miles off. Can they be called the authors of a
photograph of which they know nothing? It is done by their servants.
’l'hcymygototheshoponceaweek;mdwhentheymthu‘ethcy
may superintend the operations, though I suppose they very seldom do
... . Take this very case. It is not pretended that these gentlemen were
at the Oval; they were either in London or fifty miles perhaps the other
side of London . . . . I confess I cannot be very clear about it, all I can
do is see who is the nearest person—the nearest like the author of &
painting or the author of a drawing. Certsinly it is not the man who
simply gives the idea of a picture, because the proprietor may say, “Go
and draw that lady with a dog at her feet, and in one hand holding a
fiower.” He may have the idea, but still be is not there. He may be
100 miles from the place, and he may have given the instructions by

letter . ., 119
16. id.
117. [1883] 11 Q.B. 627.
118. Id. =t 627-28.

119. Id at 630-32 In a similar vein, Lord Justice Bowen stated:
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Lord Justice Cotton stated that “ ‘author’ involves originating, mak-
ing, producing, as the inventive or master mind, the thing, which is to be
protected. . . . [Here the plaintiffs] did not give the direction or make the
suggestion; but even that, in my opinion, would not do.”!29 In the refer-
ence to the “master mind,” this passage contains the germ of a rationale
for treating the employer as “author.” Yet Justice Cotton seems to have
been unconscious of the implications of his language. Like Justice Brett,
he was committed to an individualistic, essentially Romantic vision of
“authorship™ that appeared to exclude such a possibility. American law,
however, was about to put a reverse-twist on .individualistic “author-
ship,” and the Romantic conception of originality would again be
pressed into the service of commerce.

Before 1909, American copyright statutes did not address the issue
of employed authors, and courts dealt with it on an ad hoc basis. Some
of the earliest decisions, although rewarding the contested rights to the
employer, suggested that the issue should be viewed in contractual terms:
“If a patron gives a commission to an artist, there appears to me a very
strong implication that the work of art commissioned is to belong unre-
servedly and without limitation to the patron.”12! The Supreme Court in -
Bleistein held that because the three circus posters were “prepared by
employees of the plaintiffs” there was sufficient evidence of the plaintiffs’
ownership—although not literally of their “authorship.”!22

In the deliberations leading up to the Copyright Act of 1909, which
first included language stating that the employer was the “author” in the
case of “works made for hire,” there was no substantive discussion of this
definitional innovation,'2* even on the part of the representatives of vari-
ous authors’ organizations who testified on the new legislation. The leg-
islative treatment of employed “authors” in the 1909 Act might have

Who would have been the author supposing Messrs. Nottage & Kennard had never been

born and that the artists who were employed by them went down on their own business

and on their own pecimiary resources to take this picture? Of course the suthors woald be
the artists who took the pictures. Do they become less the suthors becanse they were
employed by Messrs. Nottage & Kennard?

Id a1 632

120. Id =t 638.

121. Dielman v. White, 102 F. 892, 894 (C.C.D. Mass. 1900).

122. Onme may speculate that the wariness of the Supreme Court's approach to the issues of
“authorship™ in Bleistein, and its complimentary emphasis on the characteristics of the “works™ as
m&myhnbemhﬂumadbyﬂwimpﬁc&mﬁgﬁxyuw&ekpl“lms”m.

In contrast, see Yeungling v. Schile, 12 F. 97 (C.C.S.D.N.Y. 1882), in which an American firm's
efmwasmmpyﬁghtina“chmo“eucmedbyncmudnmmbnﬂad.mmm
that neither the firm (which is not the “author™) nor the artist (who is not a citizen) was entitled to
protection.

123. See Varmer, Works Made for Hire and on Commission (Study No. 13), in COPYRIGHT Law
REVISION, STUDIES PREPARED FOR THE SENATE JUDICIARY SUBCOMM. ON PATENTS. TRADE-
MARKS AND COPYRIGHTS, 86th Cong., 2d Sess. 123, 128 (Comm. Print 1960).
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been seen as a controversial innovation, coming as it did only a few years
after the initial, tentative judicial suggestions of a doctrine of “works
made for hire.” In fact, this aspect of the legislation apparently seemed
too insignificant to merit comment, let alone to occasion protest. That
such a superficially radical departure did not attract more attention sug-
gests that, at a deeper level, it was no departure at all, and that there
existed some principle of harmony between it and the basic ideological
structures of copyright law. Decisions applying the new doctrine would
reveal how the “work-for-hire” doctrine could be rooted in a version—
albeit a curiously distorted one—of the Romantic conception of
“authorship.”

Most early decisions interpreting and applying the work-for-hire
doctrine were opaque in their reasoning,'?* but by the time Ann Ronnell
forced the issue with Walt Disney and Irving Berlin, Inc., over rights to
her arrangement of “Who’s Afraid of the Big Bad Wolf,” things were
clear enough. In 1933, the free-lance musical arranger had been commis-
sioned to help adapt the soundtrack version of “Who's Afraid of the Big
Bad Wolf” as a popular song, which she did by “rearranging the musical
themes in collaboration with an employee of Berlin, and arranging the
existing lyrics and adding new ones of her own.”!25 Twenty-eight years
later, she registered a renewal copyright in the song she had helped pro-
duce, claiming to be a “joint author.” For the Second Circuit Court of
Appeals, however, Ronnell was a mere “employee for hire,” and thus not
entitled to renew; the renewal belonged instead to the assignee of her
“employer””:

[EJmployees of Berlin did in fact make some revisions in Miss Ron-

nell’s work. Moreover since Disney had control of the original song on

which Miss Ronnell’s work was based, Disney (and Berlin, with Dis-
ney’s permission), at all times had the right “to direct and supervise”

Miss Ronnell’s work. .

Inshort,the“motivaﬁngfactors”inthecomposiﬁonofﬂxemsong

- . . were Disney and Berlin. They controlled the original song, they

tooktheiniﬁativeinmpgingMissRonneﬂwadaptit,andthcyhad

the power to accept, reject, or modify her work. 26

The characteristics of the employer-employee relationship that Jus-
tices Brett and Cotton found irrelevant to “authorship” in 1883 were
determinative in 1972. Regardless of who produced the original arrange-
ment, it was the individual or firm who could claim “authorship™ to the

124. See National Cloak & Suit Co. v. Kaufman. 189 F. 215 (C.C.M.D. Pa. 191D,

123. Picture Music, Inc. v. Boumne, Inc., 457 F.2d 1213, 1214 (2d. Cir.), cert. denied, 409 U.S.
997 (1972).

126. Id. at 1216.
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work’s initiating “motivating factor” and inspiration.'?” In effect, the
visionary component of Romantic “authorship” was disaggregated from
the associated component of intellectual and physical labor. The em-
ployer was cast as the visionary, and the employee as a mere mechanic
following orders. Perverse as this variation on the conventional logic of
“authorship” may appear, it is not truly surprising in light of what had
gone before.

In 1989, the Supreme Court confirmed the Romantic underpinnings
of the American “work-for-hire doctrine,” as it is specified in new provi-
sions of the 1976 Copyright Act designed to limit the circumstances
under which an independent contractor or commissioned artist (like Ann
Ronnell) would be denied “authorship™ of her own works. Indeed, the
definition of a work made for hire in section 101 of the Act limited the
circumstances when the productions of “freelancers” could be considered
works made for hire; specifically, when an explicit agreement to this ef-
fect and the work in question fell into one of nine designated statutory
categories. 28

Despite this statutory language, however, several courts thereafter
held under some circumstances a commissioned work could be regarded
as a “work made for hire” although it did not satisfy the criteria just
outlined, as long as it could be characterized as “a work prepared by an
employee within the scope of her or her employment™;!2° this characteri-
zation, in turn, would be appropriate when the commissioning party had
enjoyed “control” over the creation of the work.!30

The Supreme Court's approach to this dilemma in Community for
Creative Non-Violence v. Reid 3! was, at best, semi-Solomonic. The

127. Theemployefsmuibuﬁonofapiulislhoaf:cmrinthemalysisofmy“work- -
hire™ cases. Thetypialcuc.hawem,tudsmdemphdntheempbyeﬂmicwnm
tions, and emphasize the “creative™ ones. The capital investment is not in soy way essential to the

128. 17 US.C. § 101 (1988) (definition of “work made for hire). The categories are “a contribu-
dmwawﬂecﬁv:wrh...aplndammbupimnewomaawm...lmm
- - - & supplementary work, . . . a compilatioa, . . . an instructional text, . . . answer material for a test,
... [and] an atlas.” Jd The legisiative history of this provision is exhaustively reviewed in Hardy,
Copyright Law’s Concept of Employment—Whas Congress Really Intended, 35 §. COPYRIGHT Soc'Y
US.A. 210 (1988).

129. 17 US.C. § 101 (1988).

130. ThaededsionsincludedAldothd.v.sPdsd-lnr».738F.24548(2de)
(commissioned work is work of “employee™ when commissioning party exercises “actual™ supervi-
sion and coatrol), cert. denied. 469 U.S. 982 (1984) ; Easter Seal Soc'y v. Playboy Enters., 815 F.2d
323 (5th Cir. 1987) (potential supervision and control by commissioning party sufficient), cert. de-
nied. 485 U.S. 981 (1988)

131. 490 U.S. 730 (1989).
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unanimous Court concluded that ordinarily the terms of the statute
should govern and only specific categories of commissioned works should
be considered works for hire.!2 But an exception to this generalization
was applicable when the commissioned artist or independent contractor
could be considered the agent of the commissioning party.!33 The artist
in this case is the employee, and the commissioning party the employer
and “author” of the work—regardless of the specific character of the
work, 134

A central question in agency doctrine is whether a hired individual
is the servant of the hiring party for a particular function or activity.13s
According to the Court’s formula, the crucial inquiry is “the hiring
party’s right to control the manner and means by which the product is
accomplished.”'*¢ In Reid, the Supreme Court identified circumstances
supporting the conclusion that the commissioned artist was the “author”
of his own sculpture.!3” The outcome should not obscure the fact that
the standard employed was one which can, and often will, deprive crea-
tive workers of the “authorship” designation. But it should come as no
surprise that the particular version of the “authorship” construct empha-
sized in the “work-for-hire” cases may, in practice, be inimical to the
concrete pecuniary and moral interests of writers, photographers, sculp-
tors, and other flesh-and-blood creative workers. In Reid and the cases
leading up to it, certain attributes of Romantic “authorship” are empha-
sized while others are marginalized. If the essence of the Romantic ac-
count of “authorship” was to be found in its emphasis on the inspired
individual, the profoundly anti-individualistic work-for-hire cases focus

132 Id at 750

133. id at 751.

134. IheCwndmhavﬂymmemlyﬁsoftbcmepmvidedbdowbytheUniwdSm
Court of Appeals for the District of Columbia Circuit. See Community for Creative Noa-Violence
v. Reid, 846 F.2d 1485 (D.C. Cir. 1988).

135. See RESTATEMENT OF AGENCY §§ 2, 220-227 (1933).

136. Reid, 490 U.S. at 751. :

137. Id a 751-52. Although the scubptor in Reid was significantly influenced in the ezecution of
mmmm,fmmmmmnwmwumm
wd;h[ed]havﬂyagainszﬁndingunpbymtrdaﬁnmhip.“ Id. at 752. Previously, the opinion
noted:

Among the other factors relevent w this inquiry are the skill required; the source of the
mmmmmwammmmauwpw
m&emﬁuwb«h«t&&ﬁmhﬁ&eﬁgmmﬁpmmw&
himdm;lheexlmtofthehimdpny'sdkaaionmvhnmdhowhuwwk:the
mahodofpaymcnt;thehiredpuq’smkmhﬁin;mdptyingwismn;whaherthc
mkpnnofthemguhrbuimoﬂhchirin;p-ny;wmthehkingmykin
Mmemﬁmdwwmammumtdthehimdmy. .
Id. a1 751-52 (citations omitied). But if the ultimate gosl of the inquiry is to determine “the hiring
pany’srighnocommlthcmnncr;ndmnsbythcpmductiswmmpﬁsiwd,“howm. it is diffi-
cult to sec how it can also be true thst “the extent of control the hiring party exercises over the
details of the product is not dispositive.™ Id. at 752. -
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exclusively on inspiration itself. The origins of the “authorship™ con-
struct may lie in the tradition of “possessive individualism,” but in this
version, it serves merely to rationalize possession.

V. THE STORIES THUS FAR

To this point, I have shown some (although far from all) of the vicis-
situdes to which the concept of “authorship™ has been subject in the
nearly 300 years of Anglo-American copyright history: how it was
decentered by the rival concept of the “work”; how it was resuscitated in
the early photography cases and suppressed in the later jurisprudence of
copyrightability; and finally, how it has undergone a bizarre, inverted
revival in law relating to works made for hire. Although I presented
these episodes in roughly chronological order, most of the developments
illustrated occurred in substantial synchronicity. I do not suggest that
the intensity of belief in “authorship” has waxed and waned with time;
rather, I point out that thinking about “authorship™ has developed differ-
ently, and sometimes contradictorily, within the subdomains of copyright
doctrine. Sometimes wildly contrasting attitudes towards “authorship”
can and do coexist in legal consciousness.

If this were the whole story, one might interpret these inconsisten-
cies as a logical result of the fundamental contradiction between private
control and public access that underlies the institution of copyright.138
In this sense, all of these developments in thinking about “authorship”

138. mwmmm«mmhwmmwmw
mmm:mmmﬁmmmw&mmxmw-
dﬁy.modomgmmy.nﬁsﬁcsdfap:udon)mlymmemﬁathaembewy
“commodified.” Andvhndltheinvoaﬁom,miﬁom.mmd“m&p"dam‘bed
w&:umuﬂyhmhmmamdrmmmmpmmmo{“mm
tion” of self-expression.

Yamheaamﬁedmhmcymybefmhmelhedmm'hﬁ.ineﬂm
mwtmmmmdﬁmxwm-mnmw
ﬁwdmhmdwpyﬁ;htma“ﬂyh”hmmwdbh.nmbedmmmmthe
Wmmtﬁ“mfxmwmyumMﬁuMh
may sometimes be homored more in the breach than in the observamce. Se¢e. eg. Roulo v. Russ
Berrie & Co., Inc., 886 F.2d 931 (7th Cir. 1989) (upholding finding of infringement and award of
udmmmmwmhdmmh&mw:mﬂym
mdmkw&MmMTMuMMv.w:%mﬁu 1157,
1166 (9th Cir. lMCBbre&D.Richmn.lnc.v.MAdméuF.smsﬂ(D.M'mn.
l%ﬁ(ﬂﬂmum@twjﬁmthnmmmmmmmﬁnm
Mgmwmrammmmwmmuwmﬁu“hm
wdﬁn&mnndhdmyhhnﬁn&cdmmdmmmmd&damwmkwdm
toueofvoioe.raisingofeycbrowsmdvoicelevel”);:ndWorldsofWonder.hc.mVecmf[nt'l.lnc..
653 F. Supp. 135 (N.D. Ohio l986)(ﬁ;h!sinauanimatdwybearlcﬁvuadbytswciallym®d
Cassette tape were infringed by defendant's compatible “softerare™). The conmection between this
expnnsivevisionofttmwopeofmpydghtpmwcticnismdzapﬁcﬁin&mv.Lindheim.908F.2d
531 (9th Cir. 1990}, where the appellate court reversed a grant of summary judgment against a
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represent means to the same end—promoting the legal security of firms
andindividualsengagedinthccommercialdistribuﬁonofctmﬁvcpro-
ductions, who act as middlemen between private creators and public con-
sumers."*® Indeed, this interpretation accounts for such seemingly
contradictory phenomena as the glorification of “authorship™ in Burrow-
Giles, its suppression in Bleistein and Alfred Bell, and its peculiar revival
in the work-for-hire cases. Functionally considered, “authorship™ has
played a role in mediating the conflicting interests at the heart of copy-
right, and many of the transformations of the “authorship” concept can
be explained in terms of the demands of that role.

But there are significant recent developments in the law of copyright
which suggest that the conundrum of “authorship” is not so easily
solved. These developments demonstrate that functionalist explanations
cannot adequately account for law’s recursive insistence that “author-
ship” is more than a cultural and economic construct and that the Ro-
‘ mantic concept of “authorship” does correspond, in fact, to an aspect of
: social “reality.” Judge Posner’s opinion in Gracen ». Bradford Ex-
change '“° represents one such anomalous recrudescence of Romantic
“authorship.” The United States Supreme Court’s recent decision in
Stewart v. Abend 4! represents another, and the recent upsurge of “moral
rights” in American copyright law yet one more.

A. Copyright Renewal and Reversion

The issue in Stewart, which involved the legal relationship between
underlying literary works and derivative motion pictares, was not a new
one. In fact, it was before the Court precisely becavse the Ninth Cir-
cuit’s decision below!*2 conflicted directly with an earlier Second Circuit

mwmmmmmmdwmmmmwr

NWWMIMMMMMM'W&MW
Wmhlmmdm“wmﬁd‘d‘mmdﬁwt
ture—a task no more suitable for a judge than for 8 jury. This sublective sssessment is not
akﬁmdmbmn&akhvdm&caﬁmehnwmmww

id. at 538 (quoting S. COLERIDGE, BIOGRAPHICA LITERARIA, ch. 16). )

139. Copyﬁghthoﬁennﬁonﬂimdinmoﬁnhnmn-mmitism
always clear what bebavior it is designed to incite. It has beem suggested that the legal security
mwmﬁtmyammmmmemﬂmxmﬁm
works than 10 stimulate their creation. See generally A. PrLant, Tie New COMMERCE 1N IDEAS
AND INTELLECTUAL PROPERTY 13-16 (1953) (arguing that copyright is an eficient way to en-
courage financial investment in the distribution of works to the public).

140. 698 F.2d 300 (7th Cir. 1983).

i 141. 110 S. Ct. 1750 (1990).
142. Abend v. MCA. Inc., 863 F.2d 1465 (9th Cir. 1988). )
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decision, Rohauer v. Killiam Shows, Inc.'43 Both cases interpreted the
provisions of the 1909 Copyright Act. In each case, the writer of a liter-
ary work granted the motion picture rights to a producer, purporting to
cover both the original and renewal terms of copyright in his or her novel
or story. In each case, the producer made and copyrighted a film making
use of protected material from the literary work. Both writers died
before the renewal copyrights were vested in their literary works, and the
designated statutory successors claimed those rights in accordance with
section twenty-four of the 1909 Act. Both plaintiffs relied on those rights
to bring suit against the present copyright owner of the derivative motion
picture, claiming that continued exhibition and/or broadcast of the films
constituted a violation of the renewal copyright in the underlying literary
work. 144 ,

Although the two cases involved different movies—the silent Ru-
dolph Valentino vehicle Son of the Sheik in Rohauer'¢5 and Alfred
Hitchcock’s Rear Window in Stewart 46—the courts in both cases posed
the same issues: How did renewal by a statutory successor, which nulli-
fies any prospective effect of an assignment of rights given by a deceased
writer,'47 affect the status of a motion picture created while the assign-
ment was still in effect? The Courts of Appeals in the two cases reasoned
differently. The Second Circuit found that the continued use of the au-
thorized derivative motion picture did not infringe the renewal copyright
in the underlying novel by Edith Hull;14¢ the Ninth Circuit decided that
conﬁnueduseofthcﬁlmdidinfringetherighxsofthepurchaserofthe
renewal copyright in the Cornell Woolrich short story. ¥

In effect, the conflict that the Supreme Court sought to resolve con-
cerned the extent that an “authorized” derivative work ought to be enti-
tled to “independence from the work upon which it was based.”!50 Ina
six to three decision, the Supreme Court sided with the Ninth Circuit—

143. 551 F.2d 484, (2d Cir.) cerr. denied, 431 US. 949 (1977).

144, Forammpkeedaubdmofthepmbhnpudby&hmcfmmluﬁ.
supre note 11,

145. 551 F.2d at 486.

146. 110 S. Cv at 1755-56.

147. S«Mﬂl«MluicCorp.v.%ﬂaN.Dﬂkk.hc..J&ZU&Jﬂ(l%ﬂ).

148. Rohauer, 551 F.2d at 494,

149. Abend, 863 F.2d at 1482

150. Stewars, 110S. Cr at 1774, {Stevens, J., dissenting). Despite this charscterizagion, the case
myuuwmmdammmqmdwmmmmmuw
“limited independence.™ Even before the decision in Stewarr, a0 one would have comtended that the
wopﬁaordmmhoﬁzddcﬁnﬁv:wwkwumﬁtbdmhmoduswm!hew
pordmsofanundalyingwmk,mditncvermmdoubtm&cmmmrtodnm
copyrigh:inanundeﬂyingnovdhadtheauthoﬁtytoforﬁﬂ‘mmks“of:d«ivaﬁwmiew-
thorized by his or her predecessor. In Stewarr, :heprechequioamwhahermhmiud.mpy-
righleddcrivmiveworksmlcgaﬂydiﬁiuctfromlheundedyingwcrksoawhichtheymbawdlo




visions of the significance of “authorship.” Ope vision recognizes the
equal claims of all creators to legal and non-legal recognition. It implic-
itly calls into question the high Romantic conviction that the essence of
true “authorship” resides in a privileged connection between the inspired
individual and the world of natural phenomeng 152

151. AmngthemyaspecuoﬂusﬁceO‘Comofsdeddmthumiaiﬁalein

drscovexythntamimﬁonoftnmfa isi ofthelﬂﬁcwynghtm"ﬁk petitioners’
theory.” Jd Smnm«c)(G)(A)ofrbe1976Au.likesecﬁon203(b)(l).mforthemnnnud
“atilization™ terminstion wwhmm“mdsamhnydthem”bdua
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By contrast, the other vision derives directly from the traditional
Romantic orthodoxy and elevates the interests of the creator of the origi-
nal work and her successors over those of artists who devise subsequent,
merely derivative works. In this vision, the ultimate solution to the di-
lemma posed in Stewart is found in the “axiomatic” and “well-estab-
lished”!3? principle that only “{t]he aspects of a derivative work added by
the derivative author are that author’s property . . .” because “{tJhe copy-
right is limited to those aspects of the work—termed ‘expression’—that
bear the stamp of the author’s originality.”!5¢ In Stewart, the traditional-
ist vision triumphs.'s$ In effect, artists who work directly from personal
experience, in proximity to the natural raw materials of the creative pro-
cess, are given a legal preference over those who merely rework prior
art—no matter how ably.1%¢ -

Stewart, like Gracen v. Bradford Exchange, 37 demonstrates the con-
tinuing sway exercised in the shaping of copyright doctrine by “author-
ship” as an autonomous ideological construct. Invocations of
“authorship” in other contexts, including the law of copyrightability and
the work-for-hire doctrine, can be understood as maneuvers designed to
justify the alienation of the creative worker from her work product and
the entitlement of others to benefit from its exploitation. But this sort of
functionalist explanation does not account for the Stewart majority’s na-
ive faith in Romantic “authorship.” Motion picture producers and dis-
tributors——the commercial “middlemen” of the film industry—can only
be disserved by a rule which makes it more difficult and expensive for
them to exploit their motion picture “properties.” Nor does the general
public benefit from a rule which may limit access to films caught in the
legal cross-fire between underlying and derivative copyright owners.

153. Jd. at 1761. These characterizations are quoted, respectively, from 1 M. Nnowa & D,
NiMmMER, NIMMER oN CopYRIGHT § 3.07[A), at 324 (1989), and Russell v. Price, 612 F.24 1123,
1128 (9th Cir. 1979). o

154. Stewart, 110 S. Ct. at 1761 (quoting Harper & Row Publishers, Inc. v. Nation Bntera., 471
U.S. 539, 547 (1983)).

135. In Stewart, as in Rohauer before it, the renewal claimant who had succeeded the original
author as copyright owner transferred his interest in the renewal copyright, for consideration, to the
actual plaintiff. ‘ltissomeindicnionoftheintmsityoftheStmnmajoﬁty’sdediaxionwtbe
Romantievisiouo(“wthonhip”thﬂinthedoctﬂnﬂmldoﬂhudedﬁmthe“chuu”mmd
by true “authorship™ can still be felt at such a distance from the source.

136. This is reflected in Justice O'Connor’s comment that “[wihile the result in Rokauer might
make some sense in some contexts, it makes no sense in others. In the case of & condenssd book, for
example, the contribution by the desivative author may be little, while the contribution by the origi-
nal author is great.” /d. at 1763. Here, it is interesting to contrast the British adaptation cases
decided in the first generations after the Statute of Anne, before the full flowering of Romantic
“authorship" and the elaboration of the concept of the “work™ in copyright. See supra test accom-
panying note 72; B. KAPLAN, supra nof® 10, at 10.

157. 698 F.2d 300 (1983).
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Rather, the decision represents the triumph of ideology over concrete
economic and cultural interests. Finally, it should be noted that the
Stewart rule contributes nothing to the welfare of working artists and
writers, as distinct from vindicating “authorship” in the abstract.!5®

B. Romantic “Authorship” Revisited: The Case of Moral Rights

Creative workers may be better served by the developments which
evidence another trend rooted in the traditional ideology of “author-
. ship”: the upwelling of enthusiasm in the moral rights of “authors,” a
notion well entrenched in Continental legal systems but never (until re-
cently) much imitated or admired in this country. The particular set of
moral rights of “authors” consists of the right to control the circum-
stances in which the work will be released to the public (the French
“droit de divulgation”), the right to withdraw the work from circulation,
the right to claim of attribution (the so-called “paternity right™), and the
right to object to the distortion or mutilation of the work (the so-called
“integrity right”). These moral rights are retained by the creator of a
work even after she has parted with the economic interest in a prod-
uct.'*® Recognition of these rights in American law has been recom-
mended as the appropriate solvent for a wide range of the legal/cultural
dilemmas in copyright, including over-enthusiastic art conservation, 160
careless or meretricious editing,'s! undesired “colorization” of black and

158. Indeed, the result in Stewart bes ouly negative practical implications for the condition of
creative workers. Modmpiamwmpuiaandotbupumhumofmuofdghhwm
duivnﬁnwmhwiﬂnmnﬁlymdmdhcwntmembutbeymwﬂﬁuwpymthewigm
wnmofwrkssubjxtwmmmuninedudbkwhuwthfummuof
such grants that the Stewart rule crestes. As Judge Heary Friendly pointed out in Rohauer, no truly
effective way exists for the purcheser of derivative rights “to protect himself against the eventuality
o(theuuthor‘sdalhbefmthemcwdpaioddneethemhnownyoftdﬁn;whowiﬂbethe
surviving widow, children or next of kin or the executor until that date arrives.” 551 F.2d at 493,
quoted in Stewarr, 110 8. Ct. at 1778 n.22 (Stevens, J., dissenting). See also Allen & SwiRt, Shastering
Copyright Law: Will James Stewart’s Rear Window Become a Pain in the Glass?, 22 Pac. LJ. 1
(19%90).

139. See generally DeSilva, Droit Moral and the Amoral Copyright: A Comparison of Artists’
Rights in France and the United States, 28 BuLL. COPYRIGHT SoC'Y U.S.A. 1 (1980); Dismond,
Legal Protection for the ‘Moral Rights” of Authors and other Creators, 68 TRADEMARK REP. 244
(1978); Roeder, The Doctrine of Moral Right: A Study in the Law of Artists, Authors and Creators, 53
Harv. L. REv. 554 (1940).

160. See Note, Protection of Art Work Through Artists® Rights: An Analysis of State Law and
Proposal for Change, 38 Am. U.L. Rev. 855 (1989).

161. See Carmenaty, Terry Gilliam's ‘Brazil’: A Film Director’s Question for Artistic Integrity in
a Moral Rights Vacuum, 14 CoLum. L.L. & Arts 25 (1989).
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\ white motion pictures, %2 and public demands for the destruction or relo-
cation of monumental sculptures. 163

The connection between “moral rights” and the complex values as-
sociated with the Romantic conception of “authorship” is clear. In the
words of one treatise:

The primary justification for the protection of moral rights is the idea

that the work of art is an extension of the artist’s personality, an ex-

pression of his innermost being. To mistreat the work of art is to mis-
treat the artist, to invade his area of privacy, to impair his
personality.!64

Another commentator puts the proposition differently, arguing that
behind moral rights is the belief that “authors” are “almighty creators
who pour particular meanings into their creations and therefore inher-
ently have undisputed authority over the uses and interpretations of
those creations,”16s

Given this genealogy, moral rights (unlike other copyright interests)
are not in the marketplace; they are inalienable, although subject to
waiver in particular instances. Such a legal application of *“authorship”
can only impede the free commerce in intellectual and artistic produc-
tions that Anglo-American copyright traditionally has fostered.

In effect, moral rights represent a charter for private censorship, 166
They put the force of legal sanction behind one of the cultural functions
of the *“authorship” construct identified by Michel Foucault in What Is
an “Author”?:

(T]f we are accustomed to present the author as a genius, as a perpetual

surging of invention, it is because, in reality, we make him function in

exactly the opposite fashion . . . . The author is . . . the ideological

figure by which one marks the manner in which we fear the prolifera-
tion of meaning.167

149-64 (Mar. 1989) (summarizing motion picture director’s arguments and reaponses to them).

163. See Serra, [ssues & Commentary: “Tilted Arc” Destroped, ART N AMERICA, Mazy 1989, at
34, reprinted in 14 Nova L. Rev. 421 (1989); Brooks, "Tiited Justice" Site-Specific Art and Moroi
Rights after U.S. Adherence to the Berns Convention, 71 CaLir. L. Rev. 1431 (1989).

164. 1 J. MerRRYMAN & A. Eisen, Law, ETHICS, AND THE ViSUAL ARTS 145 (2d ed. 1987).

165. Beyer, Intentionalism, Art, and the Suppression of Innovation: Film Colorization and the
FPhilosophy of Moral Rights, 82 Nw. U.L. Rev. 1011, 1027 (1988). In a similar vein, Edward
Damich has noted the intimate connections between “'personality”™ theories of “moral rights™ and
the “natural law” theories generally. See Damich, The Right of Personality: A Common Law Basis
Jor the Protection of the Moral Rights of Authors, 23 Ga. L. Rev. I, 61 (1988).

166. See generally Gordon, Towards a Jurisprudence of Benefits: The Norms of Coppright and
the Problem of Private Censorship, 57 U. Cui. L. Rev. 1009 (1990). We may be reminded here of the
not-so-remote origins of copyright in the institutions of official censorship. See generally B.
KaPLAN, supra note 10, at 1-6.

167. M. FoucauLT, supra note 60, at 159.
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In many of the episodes surveyed in earlier sections of this Article, a
discernable pattern emerged in which the law’s embrace of Romantic
“authorship”™ has led to both the commodification of creative products
and the disempowerment of their creators and consumers. Whatever we
may think of the cultural implications of this pattern,'s® a movement
toward “authors’ " moral rights in the United States does not appear to
fit that pattern. However, just such a movement is underway.

Moral rights were a considerable focus of interest in the discussions
leading up to the adoption of the Berne Convention Implementation Act
of 1988.'¢> The Act made it possible for the United States to adhere to
the 1971 Paris Act of the Berne Convention for the Protection of Liter-
ary and Artistic Works by modifying certain aspects of American law to
comply with the Convention “minima.” Although Article 6 of the Con-
vention appears to require member countries to recognize the attribution
and the integrity rights,'™ publishers and other commercial distributors
vigorously opposed any incorporation of these rights into American
law.!'”! As a result, Congress took no legislative action in 1988 to intro-
duce such provisions into the scheme of copyright, pursuant to its mini-
malist approach to Berne adherence.'” Indeed, reflecting the political
compromise that underlay American adherence to Berne, the legislative
history was drafted to emphasize that “the implementing legislation is
completely neutral on the issue of whether or how protection of the rights of
paternity and integrity should develop in the future ”173

168. Fmthmdmthmﬂdﬁsmyumumnmdwmﬁum
Mw&ye.mml&mimuwmm The Need for Caution,
14 Nova L. Rev. 435 (1990).

169. Pub. L. No.100-568, 102 Sest. 2853 (1988).

170. See S. RICKETSON, supro note 29, §§ 8.102-8.116, at 467-76.

171, See eg. Berne Convention Implementation Act of 1987: Hearings on H.R. 1623 before the
HmJMSMmMWLWM&M(M. 100th Cong.,
lnmdMSmJSl#(IM)(mmdt«ﬁmmyofD&vﬂhdduhhld&cCoﬂﬁimw
Preserve the American Copyright Tradition). ’ ’ o ‘

172, See House Jupiciary Cosem., BERNE CONVENTION IMPLEMENTATION ACT or 1988,
H.R. Rep. No. 609, 100th Cong, 2d Sess. (1988). This approach catsiled “modify{ing] American
hwmmimallytoplweitheompﬁmeewiththepmvisiomoftheﬂaneCon\uﬁou...." Id at 20.
TheCmymdﬂmnindlhnwﬁk“th«ekwdnsde«dmrd:ﬁuWym‘m«ﬂ
d;hm’...mmmmmdﬂumwuimmmmwm...m
msubsuntialgmundslbrcoudmﬁngthuthemuﬁtydUS.hwpmﬁdamformedghm
ﬁmﬁymmug&qmﬁdanmmplyﬁm&&ahh:pp&dbyuﬁmsBmmma”
Id at 37-38.

173. Id. at 38-39 (emphasis in original); see also Berne Convention Implementation Act of 1988,
Pub. L. No. 100-568, 102 Stat. 2853 (1988), § 3(b):

CERTAIN RIGHTS NOT AFFECTED.—The provisions of the Berne Convention. the adher-
ence of the United States thereto, and satisfaction of United States obligations thereunder.
do not expand or reduce any right of an author of a work, whether claimed under Federal,

State. or the common law —
(1) to claim authorship of the work; or




e L e R
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Legislative neutrality notwithstanding, ensuing years have seen real
movement toward the reception of moral rights in the United States. In-
deed, the first manifestations of the trend go back even further to a line of
cases that involve journalists and biographers seeking to quote from un-
published manuscript materials under the fair use doctrine.'™ In deci-
sions which echo, without literally invoking, the “droit de divulgation”
of French “moral rights” doctrine,!”S American courts have conferred on
copyright owners near-absolute power of control over unpublished
works—no matter how newsworthy or germane to a would-be users’
scholarly projects.!? In effect, the courts are endorsing the use of copy-
right as a device to enforce private censorship in the name of
“authorship.”

Evidence of the trend toward the recognition of moral rights no
longer is restricted to judicial actions. In 1990, Congress passed the first
moral rights legislation in the history of American copyright—the Visual
Artists Rights Act of 1990. Contained as Title VI of the Justice Improve-
ments Act of 1990,'” the Act provides protection for the paternity and
integrity rights of certain graphic artists, sculptors, and
photographers. 178 N

) mobjectmaaydhmrﬁon,mnﬁhﬁon,orotb«modi&aﬁuof. or other deroga-
tory action in relation to, the work, that would prejudice the author's hoor or
reputation, -

174. The “fair use” doctrine, codified in section 107 of the 1976 Copyright Act, provides that
Mamdmmwmmmhww;mmhmmfm
lisbility. See generally Patterson, Free Speech, Copyright, and Foir Use, 40 VanD. L. Rev. | (1987).

175. See generally Ginsberg, French Copyright Law: A Comparative Overview, 36 J, COPYRIGHT
Soc’y U.S.A. 269, 275-76 (1989); O. LAUIGANT, La DIVULOATION DEs OBUVRES ARTISTIQUES,
Lerrénames T MusicaLEs ex Drorr Postrr Francas (1983).

176. See, e.g, Harper & Row Publishers, Inc. v. Nation Enters., 471 US. 539 (1986) (denying
appﬁmbﬂityof‘?drme”mumthuiudpuwuﬁmdqmﬁouﬁmmpub&hdmdnd
Gerald Ford); New Era Publications Int'l v. Henry Holt & Co., §73 F.2d 476 (24 Cir. 1989) (deny-
mmwwdﬁwm"wmdmmmmdMeJmW!h
critical biography), cert. denied, 110 8. Ct. 1168 (1990); Salinger v. Rasdom Howee, §11 F.2d 90 (2d
Cir. 1987) (denying applicability of “fair use” to use of quotations from empublished letters of noted
author in literary biography), cert. denied, 484 U.S. 890 (1987); see elwo Francione, Focing The
Nation: The Standards for Copyright, Infringement, and Fair Use of Facrsal Works, 134 U. Pa. L.
Rev. 519 (1986); Leval, Fair Use or Foul? The Nineteenth Donald C. Broce Memorial Lecture, 36 J.
CopyRIGHT Soc’y U.S.A. 167 (1989); Leval, Toward a Fair Use Standard, 103 Hanv. L. Rev. 1105
(1990); Miner, Exploiting Stolen Text: Fair Use or Foul 37 J. Copyriout Soc'y USA. 1 (1989);
Newman, Not the End of History: The Second Circuit Struggles with Fair Use. 37 J. CopyYRIGHT
Soc’y U.S.A. 12 (1989); Weinreb, Fair's Fair A Comment on the Fair Use Doctrine, 103 Harv. L.

Rev. 1137 (1990). :
177. Pub. L. No. 101-650, 104 Stat. 5128 (1990). This Act was signed into law on December 1,
1990.

178. To qualify for protection, a “work of visual art” must be “s painting, drawing, print, or
sculpture, existing in a single copy" or all copies of which form part of a limited edition of 200 or
fewer; to qualify as such a “work,” 4 photograph must be *a still photographic image produced for
exhibition purposes only, existing in a single copy that is signed by the suthor, or in a limited edition
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Although the United States did not incorporate moral rights into
copyright in connection with American adherence to the Berne Conven-
tion in 1988, adherence may have foreshadowed their future adoption.!”
In fact, it is remarkable that the step was taken sooner rather than later,
despite a lack of support from any of the copyright industries.!® Indeed,
the passage of the legislation is difficult to explain except as a legislative
expression of unreconstructed faith in the gospel of Romantic
“authorship.”

CoNCLUSION: WHAT DoES IT ALL MEAN—AND DoEes IT MATTER?

On the evidence just adduced in this account of copyright doctrine,
there is no reason to believe that the superficial incoherence of the doc-
trine can be satisfactorily explained in terms of any underlying master
concept—including “authorship.” In the preceding pages, I pursued the
Romantic vision of “authorship” through the thickets of copyright doc-
trine and noted its talent to appear, disappear, and reconstruct itself
seemingly at will—changing its contours at each reappearance. In the
end, however, I am no nearer than at the outset to a conclusion about
how and how much the “authorship” construct matters.

There are at least two possible sets of conclusions that can be drawn
from the preceding set of stories. One is that “authorship” does not mat-
ter much—at least not in the way it usually is assumed to matter, “Au-
thorship” has been (and continues to be) strategically invoked,
suppressed, or revised to mediate the inherent and repetitive manifesta-
tions of the tension between access and ownership. But the function that
“authorship” has played in the evolution of copyright doctrine cannot be
characterized as neutral. To a point, the stories retold demonstrate that
in the domain of intellectual property, “authorship” has remained what
it was in eighteenth-century England—a stalking horse for economic in-
terests that were (as a tactical matter) better concealed than revealed,
and a convenient generative metaphor for legal structures that facilitated

of 200 copies or fewer that are signed and consecutively numbered by the author.” Works of com-
m@mmmluded.mdthcﬁ;hhmfmedmmbjectodbmﬁnnempﬁmmdm
waivable (aithough not transferrable). fd §§ 602, 603. ;

179. Great Britsin, the other major holdout against the trend toward the recognition of “moral
rights,” fimally capitulated in its Copyright, Designs and Patents Act of 1988, which took effect in
1989. Adherence to the Berne Convention had the effect of exposing the United States to the *“cul-
ture™ of the Convention, which is rooted in the “authors’ rights” tradition of Continental European
law. and thus in the Romantic vision of “authorship.” See Jaszi, note 87, at 58.

180. For a review of recent trends in copyright legislation, assessing the role of industry groups,
and incorporating a pessimistic prediction as to the likelihood of the enactment of moral rights, see
Olson, The Iron Law of Consensus. 36 J. CopYRIGHT Soc'y U.S.A. 109, 126 (1989).
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the emergence of new modes of pMucﬁm for litera}y and artistic
works. :

Seeing through the concept in this way suggests that it would hardly
be surprising if “authorship” continued to oscillate. The prevailing view
of “authorship” is often that which best serves the immediate interests of
copyright proprietors who distribute the works as commodities. The col-
lective interests of the ultimate consumers of works may be served as
well. For although it is traditional to view copyright doctrine as a battle
between the interests of copyright owners (who are only incidentally “au-
thors”) and copyright users, in practice, those interests are remarkably
congruent. Both sellers and buyers have a considerable stake in the
maintenance of an orderly market with plentiful supplies of new works at
reasonable prices. '

Unfortunately for this explanation, “authorship™ has a way of ap-
pearing and disappearing inconveniently, at times and in places where it
is difficult to relate its manifestations to commercial interests. In particu-
lar, the recent resurgence of “authorship” reasoning in the copyright
doctrine, in decisions like Gracen and Stewart, and particularly in the
field of moral rights, is hard to account for in this analysis. These devel-
opments suggest the alternative view: that Romantic “authorship” and
its connotations are deeply embedded in legal consciousness and that this
belief sometimes expresses itself in ways that are inconvenient, to say the
least, for the commerce of intellectual property. Moreover, if these re-
cent developments are instances of the law taking “authorship” seriously,
can we be sure that its evocations in Burrow-Giles or the work-for-hire
cases are not? ‘

In this alternative view, then, “authorship” matters a great deal.
Copyright doctrine’s intermittent insistence on “authorship” for its own
sake reflects the continuing, autonomous significance of the cluster of
values associated with the term from its first appearances in English let-
ters, including individual self-proprietorship, creative autonomy, and ar-
tistic originality—values which were supplemented and enriched as the
specifically Romantic vision of “authorship” took form. Although the
dissemination of these values, along with other aspects of possessive indi-
vidualism, initially facilitated the development of a commodity market in
intellectual productions, their survival had the potential to interfere with
the further development and smooth functioning of that market. As
such, “authorship” may not so much facilitate commodification as im-
pede it. Thus, the overall incoherence of the law’s account of “author-
ship” may be best understood as reflecting a continuing struggle between
the economic forces that (at least in the abstract) would be best served by




———
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the further depersonalization of creative endeavor and the ideological
persistence of an increasingly inefficient version of individualism.
Perhaps it is fairest to admit that neither explanation truly accounts
for the twists and turns of “authorship” in copyright doctrine. Perhaps
some combination of the two is required to explain its peregrinations. In
sum, “authorship” is simultaneously an artifact of the marketplace in
commodity art and a throwback to early, pre-industrial ideas of the art-
ist’s relation to society. Thus regarded, “authorship” contains within it-
self the contradiction at the base of all copyright doctrine. The conflict is
- not the familiar opposition between ownership and access, but the more
fundamental, generative tension between the collectivism of the market-
place and the prerogatives of the autonomous individual.




